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Robert L. Jungles 

12361 W. 1 5 9 ~ ~  Street 

Homer Glen, Illinois 60491 

February 3,2005 

Mark S. Kaizen, 

Designated Federal Off~cer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue, Suite 2 1 00 

Washington, D.C. 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et. 
al. vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court 
of Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action 

lawsuit, Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, 

Jeffery Eppler, et al. We have been collecting evidence to present against certain IRS agents and 

judges. I personally can provide The Panel with evidence of illegal activities of 12 or more IRS 

employees including Agents, Office Managers, Administrators and District Directors, and as a 

group the Lawmen can provide you with evidence of illegal activities of numerous other IRS 

agents or alleged IRS agents. Individuals in this group have all committed felonies cognizable in 

law. They need to be removed or suspended from their positions immediately, according to IRS 

Code $72 14 and prosecuted for their crimes. 

The felonies that I am referring to are: 

Violations of IRC $72 14: Knowingly and deliberately attempting to collect a debt that is not 

owed from our membership by means of threats to employers and banks, illegal seizures of 

property, and filing liens using bogus statutes lacking appropriate implementing regulations; 
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Filing false documents: Knowingly and deliberately entering false information into alleged 

' t a ~ ~ ~ u n t ~ "  of our members; 

Extortion: Promulgating threats to employers, banks, and other institutions, in violation of due 

process as contained in the U.S. Constitution and U.S. Supreme Court rulings; 

Fraud: Deliberately and knowingly refusing to answer queries on legitimate tax matters; 

Mail Fraud: Sending false and misleading documents through the U.S. Postal Service; 

Fraud: Deliberately and knowingly misapplying the tax laws under "color of law," such as 

misapplying the word "income" and falsely stating the effect of the 16' Amendment; 

Fraud: Deliberately and knowingly misapplying the Code of Federal Regulations, that is, "under 

color of law" using regulations that were promulgated in 27 CFR for the collection of alcohol, 

tobacco, and firearms to collect "income taxes," when, in fact, the regulations for "income taxes" 

fall under 26 CFR and have no force or effect of law on our general membership; 

Threatening and intimidating witnesses in our class action lawsuit; 

Depriving our membership of our protections under the U.S. Constitution, such as, a) protection 

against a direct tax without "apportionment," b) due process protections and, c) the lawful 

protections as ruled by the U.S. Supreme Court and as applied to the meaning of the 1 6 ~  

Amendment; and, 

Violation of the RICO laws: Racketeering by means of collusion among numerous IRS agents to 

commit extortion, conspiracy, etc. 

Our organization has determined that the following agents have involved themselves in said 

illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office; 
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Regina Owens, Cincinnati IRS office; 

Jeffrey D. Eppler, Kansas City IRS office; 

Dennis Parizek, Ogden, Utah IRS office; 

Susan Meredith, Fresno IRS office; 

Larry Leder, Philadelphia IRS office; 

Thomas D. Mathews, Ogden, Utah IRS office; 

Timothy A. Towns, Ogden, Utah IRS office; 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office; 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office; 

Kenneth Campagna, Morton Grove, Illinois IRS office; 

Anthony J. Aguiar, Las Vegas IRS office; 

Debra K Hurst, Kansas City, Mo. IRS office; 

Sandy Charter, Kalamazoo, Mich. IRS office; 

Mary Jo Fedewa, Lansing, Mich. IRS office; 

Miss Breher, Employee number 5400 174, Taxpayer Advocate, phone 1-877-777-4778; and, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1-877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned," the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided 

in 26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their l a h l  authority and credentials. 

They all refuse to answer. These actions can onlv be equated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 

A. 932. I, personally, and our membership continues to receive threatening letters from multiple 

IRS "service centers," some without any signature or printed name on the documents. 
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We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in general) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their duties 

until such time that they are cleared of all wrongdoing. See IRC $7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC $96321,6323, and 633 1 and 

rebut the Summary Points in the 21 Page report, that make us liable for "individual income 

taxes", then I will stand corrected. Otherwise, it would be a wise decision to move forward 

promptly so as not to delay justice. I expect each member of Congress to uphold the Constitution 

and laws of the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. I wish to 

remind you that you are also required by 26 USC $7214 (8) to report this to the Secretary of the 

Treasury. 

Respectfully, 

Robert L. J&S 

Enclosures: COMPLAINT, DEMAND FOR JURY TRIAL & BRIEF IN SUPPORT, less 
exhibits, 57 pages; and, 
REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES, 22 pages. 

C/C: File 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 166 Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as.. . a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember ... that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascettained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409 , 391; United States v. Stewart, 311 US. 60, 70, 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbe m... " and also in Article 1, sec. 9, "No Capitation, or other direc& 

Tax shall be laid. unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is pro~erty, is indisputable." TRUAX v. CORRIGAN, 257 US. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  al., Administrators v. United States, 

281 US 497, 502 (1 93O)]. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16fh Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~ ~  Amendment 

The IRS claims that the 1 6 ~  Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

Affer the 16* Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overtumed the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16fi Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. FarmersJ Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed. 107,419, 



31 Sup. C t  Rep. 342, Ann. Cas. 1912 6. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from property which, considered bv 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, property which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217 , 35 L. ed. 994, 3 Inters. Corn. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217. 226, 52 S. L. ed. 

1031, lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itseN, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definitjon of the word "income" 

given by the US Supreme Court, it will appear as though the 16'" 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



". .. the contentions under it (the 1 @ Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the lsfh Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 1 e  

Amendment as being unconstitutional. It chose to limit the authority of the 

1 e  Amendment by placing limitations on the word "income" in the 7e 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up affer the 16'~ Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 $h Amendment. They further pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 16fh Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759.15 Sup. St. Rep. 673,158 U.S. 601 ,39 L. ed. llO8.15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of Aunust 27, 1894, 28 Stat 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with periury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16'~ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

" I f ' ,  ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 7894 tax and the present individual income tax ate both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDA TORY. The 7894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16'~ Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." 1 mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (191 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileaes.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 

upon propertv or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 16n 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be niven the 

same meaninn in all the lncome Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

aefinitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning affer the 1@ 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 1 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the l$h Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 7@ Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (7920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 7@ Amendment was passed. 



FLORA v US, 362 US 145 (1 960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16'~ ~mendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property ... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the ltYh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the 16" Amendment. In other 

words, if the tax had been an excise tax covered under the 16" 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'~ Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

1 @ Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 1@ Amendment 

conferred no new powers of taxation, but also that the 166 Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 1 6 ~  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1 918): 

"An examination of these and other provisions of the Act (The 16'~ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worh'property converted to remuneration/compensation. 

Smietanka as in the consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1 926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the l6m Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16m 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receiptsy is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article I of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conqress cannot bv anv definition it may adopt conclude the matier, since it 

cannot by leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly affer you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt frotp the inpome 

tax if he didn't volunteer. It can be shown that the statutes refleqt the 

voluntary nature of the income tax. The mandatory nature of the stafutes, 

which are listed in the lnternal Revenue Code, are mifsing aqd have been 

missing since 1954. There is no statute that causes the averape individual 

to be liable for the income tax and no regulation that implemepts any such 
I 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385, 391 (1926). 

We are leff, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

M h e  individual income tax is a direct tax subject to apportionment. 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

,The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 1 6 ~ ~  amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 16" amendment as were existent before the passage. 



Ib The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1 p  Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't relv 

on it. (Note: The federal government cannot admit to their "mistake" because they 

have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D". 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): "... 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers.. . " 
Plaskey v. CIA, 953 F.2" 25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffrey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to deurive another class 

however limited of  a uersonal or urouerh, right, is just as clearly a denial of  eaual 

protection of the laws to the latter class as if the immunity were in favor oJ or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 U.S. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, cg., Curtis vs. Loether, 415 

U.S. 189, 195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,QOO, and (a) arises under the Constitution or laws of  the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of d i f f en t  States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects.' JudCode, 24(1), 28 U.S.C. 41( I), 28 U.S.C.A. 41(1)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualzD himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall dkqualijj himserf in the following circumstances: Where he has 

a personal bias or prejudice concerning a party ... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries from this Honorable Court under the rulings and protections of the 

14 '~ Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental riphts. safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due Drocess of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Beth had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341.(1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefii of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

after trial, so that every citizen shall hold his l i f ,  liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 US. 516,535,4 S. Sup. Ct. I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of l i f ,  

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Califrnia, 271 U.S. 583 . "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 U.S. 339,345. 

"...constitutional deprivations may not be jushied by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright The uropertv that everv man has is his uersonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing /w ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary profits, & 
prouertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution. " U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 9  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to deJne with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the right o f  the individual to contract, to engage in anv of  the 

common occupations of  life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., I l l  U.S. 746, 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 U.S. 356, 6 Sup. Ct. 1064; Minnesota v. Bar er, 136 US. 313 , 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 U.S. 578,17 Sup. Ct. 427; Lochner v. New York, 

198 US. 45, 25 Sup. Ct. 539, 3 Ann. Cas. 1133; Twining v. New Jersey 211 U.S. 78, 

29 Sup. Ct. 14; Chicago, B. & Q. R. R. v. McGuire, 219 U.S. 549, 31 Sup. Ct. 259; 

Truax v. Raich, 239 US. 33 ,36 Sup. Ct. 7, L. R. A. 19160,545, Ann. Cas. 191 7B, 283; 

Adams v. Tanner, 224 U.S. 590 , 37 Sup. Ct. 662, L. R. A. 191 7F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Co. v. Dodge, 246 U.S. 357, 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 U.S. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9, 1923), 261 U.S. 525 , 43 Sup. Ct. 394, 67 L. Ed --; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474, 86 N. E. 925,128 A m  St. Rep. 439, 23 

L. R. A. (N. S.) 147." MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed & 
rewect to the doing o f  business in cor~orate form because it desired that the excise 

should be imvosed, approximately at least, with regard to the amount of benefd 



presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. I07, I65 , 55 S. L. ed 107, 419, 31 

Sup. Ct. Rep. 342, Ann. Cas. I912 B. 13I2, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from prouertv which, considered bv itself, was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

''In the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even i f  the 

principles of the I4th Amendment were applicable to the present case, that there is no 

substantial difference between the carrvina on of  business bv the comorations taxed, 

and the same business when conducted bv a private firm or individual," FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is dejined 'to be an institution or allowance from the sovereign power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or uersons, 

bodies uolitic or cor~orate, are sought to be restrained o f  anv freedom or libertv thev 

had before or hindered in their lawful trade,' All arants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because tha, interfere with 

the libertv o f  the individual to uursue a lawful trade or emulovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifSsr 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artiicial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own properh, are natural rights for the enjovment of 

which an excise cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To ac~uire and possess prouertu is a rialrt. not a 

privilege ... The right to ac~luire and possess prouertv cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereoJ; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privile~e that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. '" 

"Income is necessarilv the product of the joint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share.. . " Sims v. Ahrens et all, 

271 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R. 754, 762 (N.D. Cal. 1983): "/A/n unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 



harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11) Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public offiers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act without the scoDe of the authoritv so defined does 

not bind the princi~al. and all persons dealing with such apents are churned with 

knowledge of  the extent of  their authoriQ. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone entering into an 

arrangement with the government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himselfmay be unaware of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 



Haines v Kerner, 404 US 519-521 (1972): ". .. allegations such as those 

asserted by petitioner, however inartful& pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 1 6 ' ~  Amendment Claim 

14) The IRS, in its official papers, documents, and mailings, claims that the 1 6 ~ ~  

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

1 6 ~  Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 21 05 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratified on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 16th Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power granted bv the 

Constitution and the Sixteenth Amendment and made laws requiring all 

individuals to pay tax" Said statement is entirely false, fi-audulent, and 

misleading, as shown by the following court rulings. The 16' Amendment 

conferred no new powers of taxation on the federal government. The 16' 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 16' Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

". . .it manifstfy disregards the fact that by the previous ruling it was settled that the 

provisions of the ldh Amendment conferred no new power of taxation.." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, lfrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subiect within the 

taxing power." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arises from the conclusion that the ldh 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. .. " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

'An  examination of these and other provisions ofthe Act (The ldh Amendment) 

make it plain that the leaislative purpose was not to tax property as such, or the 

mere conversion of proper@, but to tax the conduct of the business of comorations 

oraanized for profit upon the aainful returns from their business operations." 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The ldh Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted " 

"As reveatedlv held, this did not extend the taxina power to new subiects ... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the Sixteenth Amendment and made laws reauirina all 

individuals to pay tax " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 1 6 ~ ~  

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 



429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. .. " 
"As to the states and their municipalities, this (contributions to expense of 

government) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part through excises and indirect taxes upon 

luxuries and consumption generallv, to which direct taxation mav be added to the 

extent the rule of  a~portionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-fifths of all other persons.' This was amended by the second section of 

the fourteenth amendment, declared ratified July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force The actual enumeration was 

prescribed to be made within three years after the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 



inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his ewlovinp this strength and dexteritv in what 

manner he thinks groper, without iniurv to his neighbor, is a glain violation of  this 

most sacred vrouertv. It is a manifet encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

andproperty within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 37 U.S. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cotworate urivilepes. .' Cooley, Const. Lim fh ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes w o n  the v e n d ~ r . ~  



The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

"fTlhe Lepislature has no power to declare as a ~rivileae and tax for revenue 

purposes occupations that are of  common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'fT1his Court now has reiected the concept that constitutional rights turn upon 

whether a governmental benefit is characterized as a "right " or as a "privilege. '"" 

Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 U.S. 365,374 (1971))." ELROD v. BURNS, 427 US. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 after the 1 6th 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure of  the tax to be imposed 

with respect to the doing of  business in cornorate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

beneft presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed 107, 419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 



total income, although derived in part from prouertv which, considered bv itself, 

was not taxable. " 
"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to a 

direct tax upon property, and was invalid because not auuortioned according to 

pouulations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax uuon the conduct of 

business in a corporate cauacitv, measuring, however, the amount of tax bv the 

income of  the coruoration. " 

"Whatever diJjflculty there may be about a precise and scientific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveving rather the idea o f  gain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under whkh this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an 

individual was taxable won  his proportion of the earnings of  the coruoration 

although not declared as dividendr. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies speczjled in this section, s h d  be included in estimating the annual 

gains, profits, or income of any person entitled to the same, whether divided or 

otherwise. ' " 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the 1 dh Amendment), i f  acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

bringing the urovisions of the Amendment exemutinn a direct tax from 

auuortionment into irreconcilable conflict with the general reauirement that all 

direct taxes be auuortioned . . . This result, instead of simplifying the situation and 

making clear the limitawns on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and afier the passage of the 1 8  

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specified level do not have to file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 



6001 ...................................... 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

................................ 6011.. -26 P a r t s  31, 40, 55, 156, 301 
27  P a r t s  25, 53, 1 9 4  

6020 ............................................. P a r t s  53, 70 
6021 ........................................... P a r t s  53, 70 
6031 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26 P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amplified by the regulations. When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

"[Wje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 



Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not specifically pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 US. 468, 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 U.S. 38, 55 , 24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a maferial fact peculiarly within his knowledge and he fails without excuse to 

testra, that his testimony, ifintroduced, would be adverse to his interests. "citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



"Income is necessarilv the product of the joint efforts of the state and the reciuient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share. .. " Sims v. Ahrens el al., 

2 71 S W Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 192 1, 8 years after the passage of the 1 6h Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of the Income Tax Acts of  Congress that was given to it in the 

Cornoration Excise Tax Act, and what that meaning is has now become definitely 

settled by decisions of this Court." 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace corporations and joint stock companies or 

associations which are organized for profit, and have a capital stock reuresented bv 

shares. Such joint stock companies, while dvfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conaress, without 

amortionment. tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behay of the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of 1913 than in that of 1909, and for the present 

puruose we assume there is no difference in its meaninp as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

confronted with such unlawful actions, Defendant's agents refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 



"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRT. Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." U.S. v. Tweel, 550 F.2d 297, 

299. See also U.S. v. Prudden, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artijice, or trickery operating prejudicial& on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal right. 23 Am J2d Fraud 8 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud 8 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Sutlifft 241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and ver~jled with the taxpayer. AAlso, any adjustments will be fully explained, 

and the taxpayer will be informed of hisher rights." 

"If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action." 



26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 

1. "Decisions made a t  various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refute the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testzB, that his testimony, if introduced, would be adverse to his interests. "citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To allow one to take official action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable boundr, " 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication o f  those riahts has been rendered difficult or 

impossible bv the actions of  other state officials. Pp. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)] of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4th Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. The agents often pretended to have the authority of law (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority from the Secretary of the Treasury to do such things. 

This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4fi Amendment, after being hlly informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1 958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fraud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible oEcials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of establishing that his actions were 

reasonable, even though they might have violated the plaintijjfs constitutional rights." 

Benigni v. City of Hemet, 879 F.2d 473, 480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintips affidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5" and 14' 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5" and 14" 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5" and 14fi Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin 's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. Pp. 339-342." The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leve1." "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cJ 

Coe v. Armour Fertilizer Works, 237 U.S. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process." 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 

"I. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of Caw by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 



(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfinal during the three-day post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justzjies creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement" G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortijied by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivation must be made. Here the Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

tawpayer and no matter how inadequate his eventual remedy in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment tk and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

'Tt has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583 . "Constitutional rights would be of little 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 U.S. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 U.S. 339,345. 

" ... constitutional deprivations may not be justtfied by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

43) Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safeguarded bv the first e i~ht  

amendments against federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 
guarantees of the Bill of Ri&hts which are fundamental safeguards of libertv immune 

from federal abridment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)" GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefl of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 



after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 US. 516, 535 ,4  S. Sup. Ct. I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a aovernment o f  laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Le~islatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a aurelv arbitrary or 

capricious exercise of  that power wherebv a wrongful and highlv injurious invasion of  

property rights, as here. is practicallv sanctioned and the owner stripped o f  all real 

remedv, is whollv at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv wanted to a class however limited, having the effect to deprive another class 

however limited of  a personal or property right, is just as clearly a denial of  equal 

protection of  the laws to the latter class as i f  the immunity were in favor oJ; or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andfor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 



48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

51) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintifl's affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to a11 alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright, It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

Cresent Citv Co., I l l  US 746, 757 (1884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm 'n of California, 271 U.S. 583 . "Constitutional rights would be of lide 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 U.S. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justiied by some remote administrative 

benejit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fraud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artijicial entity which owes its existence and charter powers to the state; but 

individual's rights to live and own urouertv are natural rights for the eniovment of 

which an excise cannot be imuosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire andpossess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be tawed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. '" 



"Income is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share ... " Sims v. Ahrens et aL, 271 SW Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without bbapportionment" as being authorized by the 1 6 ~  

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

15 7 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16'~ 

Amendment provides for a hitherto unknown power oftaxation; that is, a power to levr 

an income taw which, although direct, should not be subject to the read- 

apportionment applicable to all other direct taxes. And the far-reaching effect ofthis 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs aflfidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976, 981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws." 
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Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16" Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual' s earnings. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

prof&, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE ,247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themelves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 



strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifst encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one wilL One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitutioa Every 

citizen is protected in his right to work where and for whom he wilL He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any offxer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each offense by a 

fine.. . ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census .... " And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal aovernment, it is 

attained in part through excises and indirect taxes won luxuries and consumption aenerallv, 

to which direct taxation mav be added to the extent the rule of  a~portionment allows." 

POLLOCK stated, "...that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, see. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in twoportion to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states." Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems.. . " Pollock, 15 7 US 429, 5 73. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

bbapp~rtionrnent". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation. " Pollock, 15 7 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confinned the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (1 91 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon coworate 

privileges. ' Cooley, Const. L im  ? ed 680. " 

In 191 3, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 16" Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of  the tax to be imposed with respect 

to the doina of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benefii presumably derived by such 

corporations fiom the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. 107,165 , 55 S. L. ed 107, 41 9,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise (231 

U.S. 399, 41 71 or privilege, was not debarred by the Constitulion from measuring the taxation 

by the total income, although derived in part from propertv which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the cornoration tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned accordina to po~ulations, asprescribed by the Constitution. The act of 

1909 avoided this diyf~ulty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation." 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds of profdable business. " 

" ... the annual gains of such corporations are certainly to be taken as income for the pupose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 1 6 ~ ~  Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1 9 16): 

"Not being within the authority of the 16'' Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance with the regulation of 

apportionment. " 
"...it manifestly disregarh the fact that by the previous ruling it was settled that the provisions 

of the 16" Amendment conferred no new vower of  taxation.." 

". . .it was settled in Stratton 's Independence.. . that such tax is not a tax upon property.. . &&z 
true excise levied on the result of the business.." 

Also in 19 16, the U.S. Supreme Court confirmed prior rulings on the 1 6fi Amendment: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the ldh  

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it ... " 
BRUSHABER went on to rule on the purpose of the 16" Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~ ~  Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to relieve all income taxes when imuosed from 

au~ortionment from a consideration of the source..." 

"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation." 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

'54s pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 1918, the U.S. Supreme Court once again addressed taxation authorized under the 16" 

Amendment. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an individual was taxable upon his 

prouortion of the earnings of the cornoration although not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profis of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise.' The act of 

1913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free from the normal tax im~osed won individuals, subjecting 

them to the graduated surtaxes onlv when received as dividends (38 Stat. 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profits of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profits to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE , 247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1918): 

"An examination of these and other provisions of the Act (The l d h  Amendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profd upon the gainful 

returns from their business operations. " 



SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (191 8) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of I913 than in 

that of 1909, and for the present purpose we assume there is no dgference in its meaning as 

used in the two acts." 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confirmed prior rulings: 

"The 1dh Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects.. . " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 
"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article I of the Constitution may have proper 

force and effect, save only as modified by the amendment, and that the latter also may have 

proper effect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used, and to apply the distinction, as cases arise, according to truth and 

substance, without regard to form Conwess cannot bv anv definition it mav adopt conclude 

the matter, since it cannot bv legislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawful& exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



"If the tax in respect of his compensation be prohibited, it can find no just~jication in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

EVANS fwrther ruled that the Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration.. . " 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in e f f e  decided in Southern Pacific v 

Lowe ..., where it was assumed for the purpose of decision that there was no dvference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the definition of 

'income' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Conpress 

that was given to it in the Cornoration Excise Tax Act, and that what that meaning is has now 

become deJinitefy settled by decisions of this Court" 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 



The word "income" has been wrongfully used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

I909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conwess, without auuortionment, 

tax that which is not income within the meaning of the I6th Amendment. " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not upon distraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability.. . " BALLARD gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code.'' At 

404, BALLARD further ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources. " 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 16" Amendment. 

INESCAPABLE CONCLUSIONS 

.The individual income tax is a direct tax subject to apportionment. 



.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintzfls are not subject to excises laid on corporate privileges. 

.The l g h  amendment only applies to 'income' as defined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

WOccupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the US. Constitution. 

W The word 'income' is not defined in the Internal Revenue Code. 

W The 16'~ amendment did not authorize any new taxingpowers. 

W The taxing powers of the federal government were the same afrer the passage of the 16'~ 

amendment as were existent before the passage. 

W The IRS agents are guilty of fraud by refusing to respond to questions from Plaintzfls, 

according to court ruling precedence. 

W The idth amendment kept the corporate excise tax in the category of indirect tax and did not 

afSect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manacrement does what it wants, to whom it wants, when it wants, how it wants with almost 
complete immunitv." retired Internal Revenue Service official Tommy Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former US. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 



did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



From: Mr. & Mrs. Robert E. Gillespie 

Address 333 Hale Dr. 

Wabash, IN 46992-3805 

Date: February 3, 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and US.  Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law" 
such as misapplying the word 'income" and falsely stating the effect of the 1 6 ~ ~  
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 1 6 ~ ~  ~mendment, and 

Violation of the RICO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Lany Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 



Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 1 - 
877-777-4778. 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportionedn, the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authoriiy and credentials. 

They all refuse to answer. These actions can only be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, US. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 



the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Othewise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

Robert E. Gillespie lnes M. Gillespie e 



REPORT CONCERNING LIABILITY O f  CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the I@ Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overfurned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations aie so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute. " UNITED STATES v. MERSKY, 367 U.S. 437 

(7 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United S&tes, 243 U.S. 389, 409, 391; United States v. Stewart, 377 U S .  60, 70 , 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, see. 2, 

"Representatives and direct taxes shall be apoortioned among the several 

States which may be included in this union, according to their respective 

Numbers ..." and also in Article 7, sec. 9, "No Capitation. or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 ( I  884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Cf st 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? " A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. el., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16th Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The I 6th Amendment 

The IRS claims that the 16fh Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not fo an unincorporated 

individual. 

After the 16th Amendment was passed in 1913, there were many cases 

that came befbre the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

l$t Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107, 165 , 55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from pro~erh, which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (191 I), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, propertv which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226, 52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itsee is not taxable. 

The Sixfeenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16m 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



" ... the contentions under it (the 16* Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apporfionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. . .. This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1 p  Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 16* 

Amendment as being unconstitutional. It chose to limit the authority of the 

16* Amendment by placing limitations on the word "income" in the 16* 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 16fh Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921)' that the word "income" had a specific 

legal meaning in the 1 p  Amendment. They further pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 p  Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accordinn to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WITRIDGE, 231 U S .  144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Fanners' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759, 15 Sup. St. Rep. 673, 158 U.S. 601 , 39 L. ed. 1108, 15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of August 27, 1894. 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amountinn in effect to a direct tax upon property within 

the meaninn of the Constitution, and because not apportioned in the manner 

required by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. WeN ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with peGury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the l$h Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two d i f i r  in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 1$h Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileaes.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 US. 144, 147 (1913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilene tax, and not in any sense a tax 

upon property or upon income memlv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the I@ 
Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be niven the 

same meaninn in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word 6cincome" has the same meaning after the 1~~ 

Amendment was passed as it did prior to passage in 7973. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 79213 If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the l$h Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1973): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

" ... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 1Bh Amendment wkh its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not faN under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the l6& Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the ?6'h Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment g-& payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, '"to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16th Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16'~ Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property ... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 1Bh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the 1Bh Amendment. In other 

words, if the tax had been an excise tax covered under the 16& 

Amendment, it could be considered Constitutional for that reason. 

BRUSHA BER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

l$h Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the lgh Amendment 

conferred no new powers of taxation, but also that the 1 9  Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'incomeJ, as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909.. .(Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'~ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worklproperty converted to remuneration/compensation. 

Smietanka as in the 3m' consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue ads of Congress, nor can Connress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the l$h Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the lp 
Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in US. v. 

Ballard, 535 FZd 409: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 789,206 (7920): 

"In order, therefore, that the clauses cited from article I of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper e f f m  it becomes essential to distihguish between 

what is and what is not 'income,' as the term is fhere used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conaress cannot bv anv definition it may adopt conclude the matter, since it 

cannot b y  leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. '" 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly affer you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 700% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connaily v General Construction Co., 269 US 385,391 (7926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

pennif fed taxation, done freely and voluntarily. 

SUWA RY POINTS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

The taxing powers of the federal government were the same after the passage 

of the 16'~ amendment as were existent before the passage. 



k The 16 '~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16@' Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, Ill. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't Remember, in those days communications 

were slow and poor, so if was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbersI something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't rely 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going aN the way back to the Pd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 
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Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 
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Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Midavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se PlaintiM: acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit " D .  

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): "... 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffjcint to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadngs draJed by lawyers.. . " 
Plaskey v. CIA, 953 ~ . 2 " ~  25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffrey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunity granted to a class however limited, having the effect to deprive another class 

however limited of  a personal or propertv rkht, is just as clearly a denial of equal 

protection of the laws to the latter class as if the immunity were in favor oS, or the 

deprivation of right permitted worked against, a larger clamn TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276,B. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, eg., Curtis vs. Loether, 415 

U S  189, 195. Ip. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws of  the 

United States, or treaties made, or which shall be made, under their authority, or (6) is 

between citizens of different States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects.' JudCode, 24(1), 28 U.S.C. 41( I), 28 U.S.C.A. 41(1)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the rehsal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson reksed to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 US. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualify himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualify himself in the following circumstances: m e r e  he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law7' and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries from this Honorable Court under the rulings and protections of the 

1 4 ~ ~  Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due process of law clause of  the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees ofthe Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US 45 (1932)" GGIEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears befoe it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

a ~ e r  trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 U S  516,535,4 S. Sup. Ct. 111. It, of course, tends to secure equality of law in the 

sense that it mukes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equal* of 

application of the law. 'All men are equal before the law, ' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all muxims showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Ca v. 

Railroad Comrn'n of Califonia, 271 US. 583 . "Constitutional rights would be of little 

value if they could be . . . indirectly denied," Smith v. Allwright, 321 U.S. 649, 664 , or 

"manipulated out of exrexrstence " Gomillion v. Lightfoot, 364 US. 339.343. 

"...constitutional deprivations may not be justified by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The propertv that even, man has is his personal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable. ..to 

hinder his employing [it] ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary pro$ts, & 
property, is indisputable. " TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution. " U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the lib- thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely fieedom from bodily 

restraint but also the rizht o f  the individual to contract, to engage in anv o f  the 

common occupations of life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall, 36; 

Butchers' Union Co. v. Crescent City Co ., 11 1 US. 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 11 8 U.S. 356, 6 Sup. Ct. 1064; Minnesota v. Bar er, 136 U.S. 3 13 , 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578,17 Sup. Ct. 427; Lochner v. New York, 

198 U.S. 45 ,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. New Jersey 211 US. 78,  

29 Sup. Ct. 14; Chicago, B & Q. R. R v. McGuire, 219 US. 5-49, 31 Sup. Ct. 259; 

Truax v. Raich, 2-39 US. 33,36 Sup. Ct. 7, L, R A. 19160, 545? Ann. Cas. 191 78,283; 

Adam v. Tanner, 224 U.S. 590, 37 Sup. Ct. 662, L. R. A. 1917F, 1163, Ann. Cas 

191 70, 973; New York Life Ins. Ca v. Dodge, 246 U.S 357, 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 U.S 525,43 Sup. Ct. 394,67L. Ed -; Wyeth 

v. Cambridge Board of Healtlr, 200 Mass. 474, 86 N E. 925,128 A m  St. Rep. 439,23 

L. R A. (N. S) 14% " MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed y& 

resped to the doing of  business in corvorate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of beneftt 



presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107, 165, 55 S. L.. ed 107, 419, 31 

Sup Ct. Rep. 342? Ann. Cas. 1912 l3 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from proper0 which, considered bv itselL was not taxable " 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

'Yn the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrvinp on of business bv the coruorations taxed, 

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is defined 'to be an institution or allowance from the sovereian uower of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or persons, 

bodies politic or corporate, are sought to be restrained of anv freedom or libertv thev 

had before or hindered in their lawful trade,' All grants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful trade or emufovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintiffss' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment, " TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v. Fisher, 135 Or. 180, 292 P. 813, 819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artipcial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own properm are natural rights for the eniovment of  

which an m i s e  cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess propertv is a right, not a 

privilege ... The r i~ht  to acquire and possess propertv cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possms the fruits thereof, as that right is the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earninas is not a privilege that can be taxed...Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the product of  the joint efforts of the state and the recipient of  

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ... "Sims v. Ahrens et aL, 

271 SWReporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. Cal. 1983): 'YAjn unlanful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude. " 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawfkl actions, including 



harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public offiers are merely the agents of the public, whose powers and authority are 

deJined and limited by law. Anv act without the scope of the authoritv so defined does 

not bind the principal, and all persons dealing with such agents are charaed with 

knowledge of the extent of  their author&. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone entering into an 

a r r a n m n t  with the government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himself m y  be unaware of the limitations upon his authority. ' W s o  

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fi-audulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 



Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16& Amendment Claim 

14)The lRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

16& Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit <'A'' is Publication 2 105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amenllment to the Constitution, ratiJied on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16)Exhibit " A  goes further than the false and misleading statement as stated in the 

preceding paragraph and hrther contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power wanted bv the 

Constitution and the Sixteenth Amendment and made laws retruirinp all 

individuals to pay tax" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16th Amendment 

conferred no new powers of taxation on the federal government. The 16& 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 16" Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifest4 disregards the fact that by the previous ruling it was settled that the 

provisions of the I @  Amendment conferred no new power of taxation.." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, [from whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of  that amendment to bring any new subject within the 

taxing power." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arises from the conclusion that the 1@ 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effed of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. . . " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

' Y n  examination of these and other provisions of the Ad (The 1@ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of corporations 

organized for profit upon the painful returns from their business operations. " 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"Ttre I&' Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted " 

"As repeatedlv held. this did not extend the taxina power to new subjects ... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'. " 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the Dower wanted bv the 

Constitution and the Sixteenth Amendment and made laws reuuirina all 

individuals to pay tax. " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16 '~  

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 



429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census .... " 
' 2 s  to the states and their municipalities, this (contributions to expense of 

governmeni) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part throuzh excises and indirect taxes upon 

luxuries and consumption penerallv. to which direct taxation may be added to the 

exfent the rule of apportionment allows." 

POLLACK v RARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatr'ves and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of pee persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-fifihs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratifid July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. m e  actual enumeration was 

prescribed to be made within three years after the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed " 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 



inviolable. m e  patrimony of the poor man lies in the strength and derderity of his 

own hands, and to hinder his emlovina this strength and dexteritv in what 

manner he thinks proper, without iniurv to his neighbor, is a plain violation of this 

most sacred propertv. It is a manifet encroachment upon the just liberty both of 

the workman and of those who might be diiposed to employ him " 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states: " 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted 12 Wheat 

354; 6 meat  416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon corporate privile~es ' Cooley, Const. Lim 7th ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is de$ned to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 



The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right" 

Sims v. Ahrens, 167 Ark 557,271 S.W. 720,733 (1925): 

"[Tlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'/Tlhis Court now has rejected the concept that constitutional rights turn upon 

whether a povernmental benefit is characterized as a "right" or as a "privilege ""' 

Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Richardson, 

403 US. 365,374 (1971)). " ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U. S. Supreme Court ruled on the intent of Congress in 191 3 after the 1 6 ~  

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing? of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U. X 107, 165 , 55 S. L. ed 107, 419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a cfianchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 



total income, although derived in part from propertv which. considered bv itself, 

was not taxable " 
"As has been repeatedly remarked, the corporation tax ad of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to a 

direct tax upon property, and was invalid because not apportioned according to 

pouulations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacitv, measurina, however, the amount of tax by the 

income of  the corporation. " 

"Whatever difficulty there may be about a precise and scientific defirtition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; convevina rather the idea of gain or increase arising from corporate 

activities. '' DOYLE v. MITCHELL BROS. C0.  ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) hcome Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 Wall 1, 16, that an 

individual was taxable upon his proportion of the earninas of the corporation 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 11 7 of the act (13 Stat, 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies speciJed in this section, shall be included in estimating the annual 

gains, profds, or income of any person entitled to the same, whether divided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the 1 & Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

bringing the vrovisions of the Amendment exemptins a direct tax from 

aa~ortionment into irreconcilable conflict with the general requirement that all 

direct taxes be apvortioned ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16'~ 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The R S  

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specified level do not have to file returns. " 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 
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The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, themfore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amplified by the regulations. When the statute and regulations are so inextn'cably 

intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

" [ w e  think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 



Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

)It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not specifjcally pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wiggleworth, 2 Story, 369, Fed. Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 1 -ll U S  468, 474 , 12 S Sup. Ct. 55; Benziger v. 

United States, 192 U.S. 38, 55 , 24 S. Sup. Ct. 189. " GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "Ttre law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testify, that his testimony, ifintroduced, would be adverse to his interests " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



"Income is necessarilv the product of the ioint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ... " Sims v. Ahrens d aL, 

2 71 SW Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 1 6 ~  Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of the Income Tax Acts of Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definitely 

settled by decisions of this Court. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace corporations and ioint stock companies or 

associations which are organized for profif. and have a capital stock reuresented bv 

shares: Such joint stock companies, while differing somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conwess, without 

~uortionment, tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Ad of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term kross income! Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of 1913 than in that of 1909, and for the present 

purpose we assume there is no difference in its meaning as used in the two acts. " 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

". .. we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation. " (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that LRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of LRC 633 1 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other. . . m e n  the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute" UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3d Instance Of Fraud and Equivalence Of Fraud 

25) The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawfbl authority (ultra vires), and when Defendant's agents were 

confronted with such unlawhl actions, Defendant's agents refksed to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refbsal to respond. 



"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry le@ unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the I . .  Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also US. v. Prudden, 424 E2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artifie, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal right. 23 Am J2d Fraud J 2 Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether ii be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2 An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Sutliff, 241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit " E  for proof of 

fraud and deception, by the omissions of selected paragraphs fiom IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refbsed to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verified with the taxpayer. Also, any adjrsstments will be fully explained, 

and the taxpayer will be informed of hisfier rights. " 

"lf the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with enforcement actioa " 



26)The IRS and its agents consistently rehsed to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1 999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refkte the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has rehsed to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testify, that his testimony, ifintroduced, would be adverse to his interests " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawfkl actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To allow one to take official action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of those rights has been rendered difficult or 

impossible bv the actions of  other state officials. Pp. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fiaud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; " ... apresrcmption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)_] of 

going forward with evidence to rebut or meet the presumptiom " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fiaudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testif) to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fi-eedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4~ AMENDMENT RIGHTS 

32)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4fh Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. The agents often pretended to have the authority of law (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 

This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4& Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support " COOPER v. AARON, 358 U.S. 1 ,18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of establishing that his actions were 

reasonable, even though they might have violated the plaintgf s constitutional rights: " 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5& and 1 4 ~  AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fblly stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5' and 1 4 ' ~  

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial oflcer can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the P and 1 4 ' ~  

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5' and 1 4 ~ ~  Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawfbl procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



4l)Plaintiffs, in some instances, as stated in aEdavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Midavits for 

such unlawful seizures will be provided 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U. S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice andprior hearing, violates the fundamental principles 

of procedural due process Ip. 339-342." llre Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine It compels the wage earner, trying to 

keep his family together, to be driven below the poverty level. " T h e  result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall. Where the taking of one's prop* is so obvious, it 

needs no atended argument to conclude that absent notice and a prior hearing (cJ: 

Coe v. Armour Fertiliter Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FTJENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 

"I. llre Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken fiom the 

possessor. @. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. &. 880-84. 



(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfinal during the three-day post-seizure 

period @. 84-86." 

"Ndher the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifies creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortiped by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing ineparable injury. ?%is Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivation must be made. Here the Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seiwre has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro. " COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Calijbnia, 271 U S .  58.7 . "Constitutional rights would be of little 



value ifthey could be. . . indirectly denied, " Smith v. Allwright, 321 US. 649. 664,  or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benejit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the d i n g  of 

the bank a par@, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Ca, 297 U S  233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 
guarantees of  the Bill of  Rights which are fundamental safeguards of  libertv immune 

from federal abridment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)': GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 



afier trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. Califonia, 

110 U.S. 516, 5-35, 4 S. Sup. Ct. 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of lqe, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a aovernment of laws 

and not o f  men,' 'No man is above the law,' are all maxims showina the spirit in which 

Legislatures, aecutives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious evercise of that power whereby a wrongful and hiahlv injurious invasion of  

proper@ riahts, as here, is ~racticallv sanctioned and the owner stripped of  all real 

remedv, is whollv at variance with those principles" TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited. having the effect to deprive another class 

however limited o f  a personal or Dropertv riaht, is just as clearlv a denial of  eaual 

protection o f  the laws to the latter class as if the immunity were in favor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the h l l  extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawfbl usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

5O)Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2 )  Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs7 property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law7' and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs7 privacy has been 

violated by placing Plaintiffs7 names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willhl and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein 

58)Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common business and callings of life, the orriinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

irnmemrial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable: The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifet encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Ca v. 

Cresent City Co., 11 1 US 746, 757 (1 884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm 'n of Califonia, 271 US. 583. "Constitutional rights would be of little 



value if they could be. . . indirectly denied, " Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence " Gomillion v. Lightjbot, 364 US 339,345. 

". . .constitutional deprivations may not be justified by some remote administrative 

benefit to the State Ip. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fraud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F) .  The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but 

individual's rights to live and own propertv are natural rights for the eniovment of  

which an excise cannot be imposed tt 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man ispee to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... Tlte right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereoJ as that right is the chief attribute of ownership. " 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege " 



"Income is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et aL, 2 71 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andfor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61)Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16th 

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and errccises." Pollock, 

15 7 US 429, 556 (1 895). 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 1 6 ~  

Amendment provides for a hitherto unknown power of taxution; that is, a power to levv 

an income tax which, although direct, should not be subject to the repuldion of 

apportionment applicable to all other direct taxes And the far-reaching effect of this 

erroneous assum~tion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, aRer Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 



Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16' Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall 1, 16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profts, or income of any person entitled to the same, whether divided or otherwise" 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. Tlie right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthrigh~ It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 



strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will. One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infdnged by the legislature without violating the letter and spirit of the Constitution. Every 

citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any oflcer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either w r i m  or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each oflense by a 

fine ... ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U. S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this iawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census.. .. " And, 

"As to the states and their municipalities, this (contributions to expense of governmed) is 

reached largely through the imposition of direct taxes. As to the federal aovmnment, it is 

attained in part throuph excises and indirect taxes upon luxuries and consumption aenerallv, 

to which direct taxation mav be added to the exlent the rule of a~porCr~onment allows " 

POLLOCK stated, ':..that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U. S. Constitution: Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in provortion to the Census or Enumeration herein before 

directed to be taken " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

cleaxer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of tamdon, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises. " Pollock, 15 7 US 429, 556 (1 895). 

'From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that dz'stiitction and those 

systems.. . " Pollock, 15 7 US 429, 5 73. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax: law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do nok It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation. " Pollock, 157 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 19 1 1, the U. S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon cornorate 

privileges. ' Cooley, Const Lint ? ed 680. " 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6h Amendment, while also addressing the corporate excise tax act of 1909 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doinz of  business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benefit presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

E X  107,165,55 S. L ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise f231 

U.S. 399, 41 7 j  or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from propertv which, considered bv itself, was not 

tmble .  " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned accordinp to ~opulations, asprescribed by the Constitution. The act of 

1909 avoided this dificulty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the beneJts of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

condud other kinds of profitable business." 

" ... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 1 6 ~  Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 1& Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance with the regulatratron of 

apportionment. " 
"...it manifetly disregards the fact that by the previous ruling it was settled that the provisions 

of the 1tf' Amendment conferred no new aower of taxation.." 

"...it was settled in Stratton's Independence. .. that such tax is not a tax upon property. .. &@ 
true excise levied on the result of the business.." 

Also in 19 16, the U. S. Supreme Court confirmed prior rulings on the 1 6  Amendment: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion tha  the 1@ 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to supprt 

it ..." 
BRUSHABER went on to rule on the purpose of the 1 6 ~  Amendment and the necessity 

of maintaining and harmonizing the 16'~ Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to relieve all income taxes when imposed from 

a~portr'onment from a consideration of the source ... " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation." 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 1 6th 

Amendment. 

" (The) Income Tax Act of June 35, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1, 16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividends. mat decision 

was based upon the very special language of a clause of section 117 of the act (13 Stat. 282) 

that 'the gains and profis of all companies, whether incorporated or partnership, other than 

the companies specifid in this section, shall be included in estimating the annual gains, 

props, or income of any person entitled to the same, whether divided or otherwise. ' T?ze act of 

1913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free from the normal tax imposed upon individuals, subjecting 

them to the graduated surtaxes onlv when received as dividends (38 StaL 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and proftts of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profits to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE , 247 
U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

%n examination of these and other provisions of the Act (The 16h Amendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profit upon the gainful 

returns from their business operations. " 



SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Ad of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income! 

Certainly the term 'income' has no broader meaning in the Income Tax Act of I913 than in 

that of 1909, and for the present purpose we assume there is no difference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1 920), the High Court confirmed prior rulings: 

"The 1@ Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the effect attributed to them before the amendment was adopted " 

"As repeatedly held, this did not extend the taxing power to new subjects.. . " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 

"...we flnd little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 2909.. . (Stratton 's and Doyle) " 
EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article I of the Constitution may have proper 

force and effect, save only as modified by the amendment, and that the latter also may have 

proper effect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used, and to apply the distinction, as cases arise, according to truth and 

substance, without regard to form Conaress cannot bv anv definition it mav adolot conclude 

the matter, since it cannot bv legislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



'Tf the tax in respect of his compensation be prohibited, it can find no justification in the 

t d o n  of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

EVANS hrther ruled that the Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruIed on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration.. . " 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in effect decided in Southern Pacific v 

Lowe ..., where it was assumed for the purpose of decision that there was no difference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7that it had in the act of 1913. When we add to this, Eisner v Macomber ... the definition of 

'income' - which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Congress 

that was &en to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Couri. " 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 



The word "income" has been wrongfully used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongfbl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 27 1 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conaress, without a~~ortionment, 

tax that which is not income within the meaning of the 16th Amendment. " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment a d  payment, not upon distraint. " 
The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U. S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability.. . " BALLARD gives us two useful explanations: 

At 404, "The general term 'income' is not deJined in the Internal Revenue Code" At 

404, BALLARD fbrther ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources " 
Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6 ~  Amendment. 

INESCAPABLE CONCLUSIONS 

,The imhvidual income tax is a direct tax subject to apportionment. 



.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintzfls are not subject to excises laid on corporate privileges. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

bOccupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the US. Constitution. 

b The word 'income' is not deJned in the Internal Revenue Code. 

b The 1 dfh amendment did not authorize any new taxing powers. 

The taxing powers of the federal government were the same after the passage of the 1 6th 

amendment as were existent before the passage. 

b The IRS agents are guilty of Paud by re&sing to respond to questiom from Plainhfs, 

according to court ruling precedence. 

b The 1 6'h amendment kept the corporate excise tax in the category of indirect tax and did not 

afect the apportionment requirement ofthe Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, writen by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants, to whom it wants. when it wants, how it wants with almost 
comolete immunitv." retired Internal Revenue Service official Tommv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 



did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policy Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



From: Robert; Boyle 

22707 Ridgeway 

St clair shores Michigan 
[48080] 

Mark S. Kaizen, 
Designated Federal Officer 

7001 3140 0000 6040 3904 

The President's Advisory Panel on Federal Tax Reform 
1440 New York Avenue Suite 2100 

1 7 -  
Washington, DC 20220 

RE: T m  i i~ar ings  and January 28, 2005 Court Filing, Class Action, 
Charles F. Conces et al. vs. INTERNAL REVENUE SERVICE, Case number 
5: 04CV0101, U.S. District Court of Western Michigan against Internal 
Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax 
Reform: 

I am a member of the Lawman Group and a Plaintiff in the above 
mentioned Class Action lawsuit, Case Number 5: 04 CV 0101 against the 
Internal Revenue Service, Mark Everson, Jeffery Eppler, et al. 

We have been c o l l e c t i n g  evidence to present  against certain IRS agents 
and judges. I personally can provide you with evidence of illegal 
activities of 3 Agents and as a group the Lawmen can provide you with 
evidence of illegal activities of other I R S  agents or alleged I R S  
agents. These agents have all committed felonies cognizable in law. 
The need to be removed or suspended from their positions immediately, 
according to I R S  7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

1. Violations of IRC 7214; knowingly and deliberately attempting ta 
collect a debt that is not owed from our membership by means of 
threats to employers and banks, and illegal seizures of property, 

2. Filing false documents; knowingly and deliberately entering false 
information into alleged "accounts" of our members, 

3. Extortion; promulgating t-hreats t.0 employers, banks, and other 
institutions, in violation of due process as contained in the U.S. 
Constitution and U.S. Supreme Court rulings, 

4. Fraud, deliberately and knowingly, refusing to answer queries on 
legitimate tax matters, 

5. Mail Fraud, sending false and misleading documents through the 
U.S. Postal Service, 

6. Fraud; deliberately and knowingly misapplying the tax laws under 



"color of law", such as misapplying the word "income" and falsely 
stating the effect of the 16th Amendment, 

7. Fraud; deliberately and knawingly misapplying the C a d e  af Federal 
Regulations, that is, "under color of law" using regulations that were 
promulgate in 27 CFR for the collection of alcohol, tobacco, and fire 
armsI t~ c ~ L 1 e ~ t  "income tax5s", when, iri fact, the regulations for 
"income taxes" fall under 26 CFR and have no force or effect of law on 
our general membership, 

8. Threatening and intimidating witnesses in our class action 
lawsuit, 

9. D e p r i v i n g  ou r  membership of our protections under the U.S. 
Constitution, such as a) protection against a direct tax without 
"apportionment", b) due process protections, and c) the lawful 
protections as ruled by the U.S. Supreme Court and as applied to the 
meaning of the 16th Amendment, and 

10. Violation of the RICO laws; racketeering by means of collusion 
among numerous IRS agents to commit extortion, etc. 

Our organization has determined that the following agents have 
involved themselves in said illegal activities, but are not limited to 
the following: 

Dan Myers, Cincinnati IRS office, 
Regina Owens, Cincinnati IRS office, 
Jeffrey D. Eppler, Kansas City IRS office, 
Dennis Parizek, Ogden IRS office, 
Susan Meredith, Fresno IRS office, 
Larry Leder, Philadelphia IRS office, 
Thomas D .  Mathews, Ogden IRS office, 
Timothy A.Towns,Ogden IRS office, 
Karen W. Gardner, Revenue Officer, Fort Worth IRS office, 
M. McHugh, Revenue Officer, Morton Grove, bllinois IBS affice, 
Kenneth Campagna, Morton Grove, Illinois IRS office, 
Anthony J. Aguiar, Las Vegas IRS office, 
Debra K Hurst, Kansas City, Mo. PRS office, 
Sandy Charter, Kalamazoo, Mich. IRS office, 
Mary Jo Fedewa, Lansing, Mich. IRS office, 
Miss Breher, Employee number 5400174, Taxpayer Adr,.c-ate, pbam 
1-877-777-4778, 
Miss Mosely, Employee number 5401149, Taxpayer Advocate, phone 
1-877-777-4778. 

Whenever I, or other members of our organization, ask for a statute 
and implementing regulatian to determine nur liability, a r  if we ask 
for information or provide information on Constitutional requirements 
of direct taxes being "apportioned", the IRS agents refuse to respond 
or hang up on us and refused to speak any further. This appears to be 
the standard practice of the Taxpayer Advocate's office personnel 
also. I, personally, have never been presented with a statute and 
regulation that makes me, or our m~tmhership, l i a b l e  far any " i n c a m  
tax" as would be provided in 26 USC and 26 CFR. Further, an 
exhaustive search has revealed none. 



From: Tammy Graf 
, 18559 Haynes St. 

Reseda, CA 91335 

Date: February 5,2005 

Mark S. Kaizen, 
Designated Federal Officer 
The President's Advisory Pane1 on Federal Tax Reform 
1440 New York Avenue Suite 2 100 
Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Cbarles F. Conces et al. vs. 
INTERNAL REVENUE SERVICE, Case number 5: O4CVOlO1, U. S. District Court of Western Michigan 
against Internal Revenue Service and 2 1 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: I am a member of the 
Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, Case Number 5: 04 CV 0101 
against the Internal Revenue Service, Mark Everson, Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally can 
provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can provide you 
with evidence of illegal activities of other IRS agents or alleged IRS agents. These agents have all 
committed felonies cognizable in law. The need to be removed or suspended fiom their positions 
immediately, according to IRS 7214 and prosecuted for crimes. 

The Monies that I am referring to are: 

1. Violations of IRC 721 4; knowingly and deliberately attempting to collect a debt that is not owed fiom 
our membership by means of threats to employers and banks, and illegal seizures of property, 

2. Filing false documents; knowingly and deliberately entering false information into alleged "accounts" of 
our members, 

3. Extortion; promulgating threats to employers, banks, and other institutions, in violation of due process as 
contained in the U. S . Constitution and U. S . Supreme Court rulings, 

4. Fraud, deliberately and knowingly, refirsing to answer queries on legitimate tax matters, 

5. Mail Fraud, sending false and misleading documents through the US. Postal Service, 

6. Fraud; deliberately and knowingly misapplying the tax laws under "color of law", such as misapplying 
the word "income" and falsely stating the effect of the 16th Amendment, 

7. Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, that is, "under wlor of 
law" using regulations that were promulgate in 27 CFR for the collection of alcohol, tobacco, and fire 
arms, to collect "income taxestt, when, in fact, the regulations for "income taxes" fall under 26 CFR and 
have no force or effect of law on our general membership, 

8. Threatening and intimidating witnesses in our class action lawsuit, 



9. Depriving our membership of our protections under the U.S. Constitution, such as a) protection against a 
direct tax without "apportionment", b) due process protections, and c) the l a h l  protections as ruled by the 
U.S. Supreme Court and as applied to the meaning of the 16th Amendment, and 

10. Violation of the RICO laws; racketeering by means of collusion among numerous IRS agents to commit 
extortion, etc. 

Our organization has determined that the following agents have involved themselves in said illegal 
activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 
Regina Owens, Cincinnati IRS office, 
Jeffrey D. Eppler, Kansas City IRS ofice, 
Dennis Parizek, Ogden IRS office, 
Susan Meredith, Fresno IRS office, 
Larry Leder, Philadelphia IRS office, 
Thomas D. Mathews, Ogden IRS office, 
Timothy A.Towns,Ogden IRS ofice, 
Karen W. Gardner, Revenue Officer, Fort Worth R S  office, 
M. McHugh, Revenue Officer, Morton Grove, Illinois IRS ofice, 
Kenneth Campagna, Morton Grove, Illinois IRS ofice, 
Anthony J. Aguiar, Las Vegas IRS office, 
Debra K Hurst, Kansas City, Mo. IRS office, 
Sandy Charter, Kalamazoo, Mich. IRS office, 
Mary Jo Fedewa, Lansing, Mich. IRS office, 
Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 
1-877-777-4778, 
Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 
1-877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation to 
determine our liability, or if we ask for information or provide information on Constitutional requirements 
of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on us and refused to speak 
any hrther. This appears to be the standard practice of the Taxpayer Advocate's office personnel 
dm. I, personally, have never been presented with a statute and regulation that makes me, or our 
membership, liable for any "income tax" as would be provided in 26 USC and 26 CFR. Further, an 
exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they cease and 
desist, and we have demanded a showing of their lawful authority and credentials. They all rehse to 
answer. These actions can only be equated with fraud, as ruled in U.S. v. Tweel, 550 F.2d 297, 299, U.S. 
v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 932. I personally, and our membership 
continues to receive threatening letters from multiple IRS "service centers", some without any signature or 
printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class Action, Case 
number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each member of The Presidents 
Advisory Panel. The prosecutorial power is invested in the DOJ. It is the duty of the DOJ to examine the 
evidence and sworn statements of myself and the complainants (the Lawmen in generally) and they must 
convene a Grand Jury so that we may be witnesses against these agents. At a minimum, these agents must 
be suspended from their duties until such time that they are cleared of all wrongdoing. See IRC 7214. 



If you do not believe that our membership has a criminal case against these IRS agents, then schedule a 
meeting with our Chairman, Charles F. Conces, to explain your determination. If you or the IRS can 
provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut the Summary Points in 
the 21 Page report, that make us liable for "individual income taxes", then I will stand corrected. 
Otherwise, it would be a wise decision to move forward promptly so as not to delay justice. I expect each 
member of Congress to uphold the Constitution and laws of the United States or vacate their Offices. 

Send your response to the above address. To save you trouble and time, you may wish to correspond with 
our Chairman: Charles F.Conces, 9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1- 
269-964-7025. I wish to remind you that you are also required by 26 USC 7214 (8) to report this to the 
Secretary of the Treasury. 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN REGARD 
TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the federal 

government, a dimct tax without appomoning it in accordance with the census. The 

f h t  thing to consider then, is what constitutes a direct tax and what apportionment 

means. 

m e  subwt of what constitutes a direct tax has been addressed by the Supreme 

Court in several cases. We'll examine these cases and examine what the Court said 

concerning the 16" Amendment. 

It must first be understood that there am s@me bask principles of law. One 

important principle is that because a case is old, does not mean that it is invalid or 

not reliable. It is exactly the opposite. An old case, which has never bwn successfully 

challenged nor overturned, is the best of all cases as having withstood the test of 

time. 

There are other principles, which must be considered. ..such as. .. a person does 

not have to do what an IRS agent tells him to do, he only has to do what the law tells 

him to do. The law is expiwised by Constitution, court ruling, statute, and regulation. 

me lowest on the pecking order is regulation. In onler for 8 regulation to have the 

force and effect of law, it must cite a statute on which it is based. 

"The muH; is that newer the statute nor the regulatlons ere complete without the other, and 

only together do they have any force. ln efliect, thereibre, the construction of one necessarily 

inyolves the constnrc#on of the other. The charges in the infbnnation 8fe founded on 1304 

and Its accompanying regulatlons, and the information was dismissed solely because its 

allegations did not state an offense under 1304, as ampllfled by the regulations. When the 

staMe and regulationd~ are so inexfricably interhrvind, the dismissal must be held to involvle 

the consbuction of the staW&." UNITED STATES v. MERSKY, 361 U.S. 431 (9960). 

Sometimes a regulation is overturned by a count ruling on the basis that the 

regulation did not pmpetfy reflect the statute. Them are 3 types of regulations; 



Interpretive, Proceduml, and Legislative. An agency can have a mgulation demanding 

that employees shine their shoes or wash their hands. These obviously would not 

have the force and effect of law but would only be a condition of employment. There 

are also interpretive regulations that guide the employees in their work. The last type 

of regulation is the legislative regulation, which has the fime and eHect of bw by the 

citation of a statute or d i n g  on whkh it is based. At the end of each ~ u l a t i o n ,  you 

will see a number of citations, such as a T~lwasury Department Decision, etc. The 

regulation must cite a statute, such as IRC sec. 6331, in orrler to have the force and 

effect of bw and application to the general public. 

So one of the main considerations which must become a part of your thinking 

would be fo question any statement made by an IRS agent or government official as to 

whether a regulation has the force and effect of law. A Supreme Court case states a 

principle which, you would do well to remember.. . that is, if you accept an agent's 

statement concerning the law and if his statement is incorrect or deceptive, then you 

are taking a risk. DON7 take that risk11 Always ask to be shown the statute and 

regulationlll That ruling was given in Federal Cmp Insurance Corp. v Menill, 332 US 

380,384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an anangement 

wtth the Government takes the risk of having accurateiy ascettained *at he who p u p -  to 

dct fOT the Government stays wtthln the bounds of his authority. The scope ofthis authority 

may be expIkMy defined by Congress or be llmited by delegsbed legisation, properly 

exemised through the rule-making power. And this k so even though, as here, the agent 

himself may haw been unaware of the limttadlons upon his authority. See, a@., Ufah Power & 

Light Co. v. U n W  States, 243 U.S. 389,409,391; U n W  S&tes v. Stewatt, 31 1 U.S. 60,70, 

108, and see, generally, in re Hoyd Acceptimces, 7 Wall. 666. " 

The pmhibitions against a direct tax am in Article 7, set* 2, "Repmsentatives and 

direct taxes shall be a~nottioned among the several States which may be included in 

this union, according to their nespective Numbers..." and also in Article 1, sec. 9, ' ' '  
Ca~itation, or other direct. Tax shall be laid, unless in 1110~ortion to the Census or 

Enumeration herein before directed to be taken." These 2 pmhibitions were never 

repealed and remain in force in the main body of the Constitution. The income tax is a 



direct tax on an individual and must be levied under the rule of apportionment, 

according to the Supreme Court. However, there actually was levied an excise tax on 

corporsrtions, in 1909 and latec which was measud by the size of their incomes and 

limited by their profits. That tax cannot be levied on an Indtvldual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, and thus 

would include his labor, as bering his pmperty and as ruled by the US. Supmme 

Court. The Court also ruled that a man's labor is inviolable and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to 

pursue them, without let or hinderance, except that which is applied to all persons of the same 

age, sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it b the most sacred and inviolable. The patrimony of the poor man S i  in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation of 

this most sacred property. tt is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him." Butchef s Union Co. v. Cresent 

City Co., 1 1 1 US 746 (1884). 

"That the riaht to conduct a lawful business, and thereby acquits pecuniary pwfrts, 

prooetty, is indisputable." TRUAX v. COWUGAM, 257 U.S. 312, 348 (1921). 

'A stab may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 113; 63 S 

Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an lndirect Tax which Congress undoubtedly 

may impose." [Tyler et. el., Administrators v. United States, 281 US 497,502 (1930)l. 



It must be further said at this point that if the tax were being imposed as an excise 

tax on a natural person, why is the tax imposed not listed in subtitle E (Alcoholl 

tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but befom we get 

into those, let me state the following ... Excise taxes used to be commonly refemed to 

as lumrry taxes. The basis for that was that an excise tax was levied on an item of 

consumption or a privilege, which could be avoided by the buyer or subscriber. Very 

few people refer to excise taxes as luxury taxes anymore because the establishment 

would not want this concept to take mot in the public mind. Them am an awful lot of 

cithens who would disagm with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby tendering them as luxuries. 

We will now look into the 16@ Amendment. You most likely will be surprised at 

what you will discover. 

The Second Consideration - The 16fh Amendment 

The IRS claims that the 16th Amendment to the Constitution authorizes an income 

tax without apportionment. Well, that is only partially true. The Amendment only 

applies to corporate profitsl not to an unincorpomted individual. 

After the 16Lh Amendment was passed in 7973, there were many cases that came 

before the US Supreme Court and various issues were decided concerning its 

legitimacy. See Note I. The big question was whether the Amendment had overturned 

the limitations against a direct tax without apportionment, since the limitations on 

dimct taxes remain in the Constitution. There was the Pollock case that had set 

precedent before the I@ Amendment was passed. Pollock came before the court in 

1895 and argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the apportionment 

provision is very important. 



"Nothing can be clearer than that what the constitution intended to guard against was the 

exercise by the general government of the power of dirrectly taxing persons and property 

within any state through a majority made up from the other states." Pollock vs. Fanners' Loan 

and Trust CO., l!V US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of direct and 

indirect taxes, and lays down two rules by which their imposition must be governed, namely, 

tbe rule of apportionment as to direct taxes, and the rule of uniformity as to duties, imposts, 

and excises." Pollock, 157 US 429, 556 (1 895). 

"From the foregoing it is apparent (1) that the distinction between direct and i n d i d  taxation 

was well understood by the framers of the constitution and thorn who adopted it; (2) that, 

under the state system of taxation, all taxes on real estate or personal property or the rents or 

income thereof were regarded as direct taxes; (3) that the rules of apportionment and of 

uniformity were adopted in view of that distinction and those systems ..." Pollock, 157 US 429, 

573. 

"The income tax law under consideration is marked by discriminating features which affect the 

whole law. It discriminates between those who receive an income of $4,000 and those who do 

not. It thus vitiates, in my judgment, by this arbitrary discrimination, the whole legislation." 

Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was mled as meeting the 

requirement of unmnnity for excise taxes. The court said that the apportionment 

requirement was not needed because it was an excise tax on the privilege of 

incorporating, and the size of the excise tax was measured by the size of the 

corporate profft. Themfore, it was ruled that it was not a tax on the income of the 

corporation and was, in actuality, an indirect or excise tax. Note here that it was a 

privilege to incorporate and that privilege canied some advantages with it. Therefore 

the excise tax could be avoided by not incorporating, That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed on 

corporations and not on individuals. Corporate ofEcers were obligated to ensum that 

the corporation paid the tax but the fax was not imposed on the indkidual off"rcem. 

S T M O N ' S  INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with 

respect to the doing of business in corporate fonn because it desired that the excise should 

be imposed, approximately at least, with regard to the amount of benefit presumably derived 

by such corporations from the current operations of the government In Flint v. Stone Tracy 

Co. 220 US. 107,165,55 S. L. ed. 107,419,31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it 

was held that Congress, in exercising the right to tax a legitimate subject of taxation as a 

franchise or privilege, was not debawed by the Constitution from measuring the taxation by 

the total income, although derived in part from prowrtv which, considered bv itself. was not 

taxable." 

In FUN1 v. STONE TRACY CO., 220 US. 107,165 (191 l), this is also stated= 

"# is therefore well settled by the decisions of this court that when the sovereign authority has 

exercised the right to tax a legitimate subject of taxation as an exercise of a franchise or 

privilege, it is no objection that the measure of taxation is found in the income produced in 

part from property which of itself considered is nontaxable. Applying that doctrine to this case, 

the measure of taxation being the income of the corporation from all sources, as that is but the 

measure of a privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, pro~ertv which. as such, could not be 

dire- taxed. See, in this connection, Maine v. Grand Trunk R Co. 142 U.S. 217,35 L ed. 

994,3 Inters. Com. Rep. 807,12 Sup. Ct. Rep. 121,163, as interpreted in Galveston, H. & S. A. 

R Co. v. Texas, 210 U.S. 217.226,52 S. L ed. 1031,1037,28 Sup. Ct, Rep. 638." 

So now it can be seen that Propfty (a person's labor or wages), considered by 

itself', is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to lay and 

collect taxes on incomes, i b m  whatever source derived, wwitClout apportionment 

among the several States, and without regard to any census or enumemtion." If you 

are not aware of the definition of the word "incomen given by the US Supmm Court, 

H will appear as though the ledh Amendment cancelled out the two taxing clauses in 

the main body of the Constitution. 

In Bmshaber, the Court stated the several contentions being made in the case and 

ruled= 



"... the contenffons under it (the IP Amendment), if acceded to, would cause one pmvision 

of the Constitution to destroy anoiher; that is, they would result in bringing the provisions of 

ttre Amendment exempting a direct tax fiom apportionment hto ~rc~~concilablls, conflict with the 

general requirement that all direct taxes be apportioned. ... This resol& inatead of simpllfling 

the situation and making c k r  the limitations on the taxing power ... would create radical and 

destnrcfive changes in our constitutional system and muttipy confusion. " 

The High Court was faced wfih coming up with a resolution between tlie appmnt 

conflict between the two taxing clauses in the main body of the Constitution and the 

1 €Vh Amendment. It didn't have the power to overturn those two taxing claus8~ but it 

did have the power to overturn the 1iP Amendment as being unconstitufional. It 

chose to limit the authority of the l&dh Amendment by placing lirnhtbns on the won# 

"income" in the l @  Amendment. You will see in the following cases where the Court 

m%de this limitation as being an indirect tax (excise tax) placed on an activify or 

privilege of incorporation and consequent activities as a corporation, the size of such 

excise tax being measured by the size of the corporate profit. The word "income" was 

ruled as having no other meaning than as being an indimct (excise) tax, the same as 

was levied by the 1909 cotporate tax act. 

A number of other cases came up after the I @  Amendment was allergedly passed 

in 1913, and thev aN remained consistent and only had to reconcile minor differences, 

such as mining as opposed to manufacturing. This is where the crux of the matter lies 

for us and the income tax. All these courts clearly mIed, especially MERCHANT'S 

LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921), that fbe word "income" had a 

s@c legal m n i n g  in the I$* Amendment. They further pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that defined the 

word "income" in the 16th Amendment. 

Hem is what STRATTQN'S says: 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in any proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a dimct tax upon property, and was invalid 

because not apportioned accordina to oopulations, as pmscribed by the Constitution. The act 



of 1909 avoided this diicutty by imposing not an income tax, but an excise tax upon the 

conduct of business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. W l 7 R I D G ~  231 U.S. 194,147 (1 $)la), the Court ruled: 

''As repeatedly pointed out by this court, the corporation tax law of 1909-ctnacted1 as it was, 

after Congress had proposed to the legislatures of the several states the adoption of the 16th 

Amendment to the Constiiion, but before the ratification of that Amendmentimposed an 

excise or privilege tax, and not in any sense a tax upon property or upon income merely as 

income. It was enacted in view of the decision of this court in Pollock v. Fanners' Loan & T. 

Co. 157 U.S. 429 .39 L. ed. 75% 15 Sup. St. Rep. 673.158 U.S. 601 .39 L. ed. llO8.l!5 SUP. Ct. 

Rep. 91 2. which held the income tax provisions of a previous law (act of Auaust 27.189428 

Stat at L. chap. 349. PV. 509.553.27 etc. U. S. Comp. Stat. 1901. p. 2260) to be 

unconstiiutional because amountina in effect to a direct tax upon property within the meaning 

of the Constiiution, and because not a~portroned in the manner reauired bv that instrument." 

7116 impottant key is *'upon the conduct of business in a corporate capacity". So 

the court is sayhg that 

7) income taxes are direct taxes because they tax the income of the individual, 

2) corporate income taxes am not taxes on the corporation's income but an excise 

tax measured by the size of the corporation's income, and 

3) any true federal income tax would be unconstitutional, if not apportioned. 

The only way they could levy a tax on corporations would be to levy an excise and 

not an income tax. Well ... Can they levy an excise tax, measured by the size of your 

earnings, on your salary? Do you have the same choice, that is required to levy an 
excise tax, that a corporation has, that is, to work or not to work? No. You have to 

work to feed yourself and your family, etc. and, in no way, is the right to work a 

privilege. Remember that government off'icials and their official literature state that the 

income Eax is voluntary. Further, the head of the ATF officially testified, under oath 

befom Congress in 1954, that the income tax was f00% voluntary. He was never 

charged with pedury nor did any member of Congress challenge his statement under 

oath. 



Next, we'll ded mom in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 16TH AMENDMENT 

Next, we get into some Supmme Court rulings and a discussion of direct vs. indimct 

taxas. These mlinqs am a part of our "common law". 

POLLOCK v FARMERS' LOAN b: TRUST CO., 157 US 429 ('1895) made the following 

dings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. . ." We discussed this pmviously. 

"W', mled Chief Justice Marshall, "both the law and the constitution apply to a 

particular case, so that the court must either decide that case conformably to the law, 

disregarding the constitution, or confonnabty to the constitution, disregarding the law, 

the court must determine which of these conflicting rules governs the case." And the 

chiefjustice added that the doctrine "that courts must close their eyes on the 

constitution, and see only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the taw. 

Speaking of tb 1894 tax, POLLOCK M, N...that such tax is a direct tax, and void 

because impowd without regard to the rule of apportionment; and that by reason thereof the 

whole law is invaHdated.$' Second, "That the law is invalid, because imposing indirect taxes in 

violation of the constitutional requirement of uniformity, and therein also in violation of the 

implied limitation upon taxation that all tax laws must apply equally, impartially, and uniformly 

to all similarly situated." 

Comment: As the court ruled., there am two great classes of taxation authorized 

under the constitution, direct - under the rule of apportionment and indirect - under 

the rule of unifonnify. The corporate income tax is an indinst (excise) tax wltiie the 

individual income tax is  a direct tax, which must be apportioned. The two differ in 

netune, character, and applr%ation. 

Since the 1898 tax and the present individual income tax are both done without 



apportionment, they am unconstitutianal if they am direct taxes AND IF M A R E  

MANDATORY. The f894 tax was ruled invalid, so how about our present day 

indivicbual income tax. We will look st the Supmme Court's rulings on the I @  

Amendment and whether it had any effect on the Apportionment mquimment. The IRS 

is obllged, themfom, to answer this quesffon in specific detail and without evasive 

answers. 

Pollock further stated: 'As to the states and their municipatities, this (contributions to 

expense of government) is reached largely through the imposition of direct taxes. As to the 

fedeml government, it is attained In part thnwgh excises and indirect taxes upon luxuries and 

consumption generally, to which direct taxation may be added to the extent the rule of 

apportionment allows." And "If, by calling a tax indirect when It is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the boundary between 

the nation and the states of which # is composed, would have disappeared, and with it one of 

the bulwarks of private rights and private property." 

Comment: This rifting maintaifis the distinction between types of state anti fcwlsral 

taxation as being important and necessary. Also notice the descn'ption of excise 

(indirect) taxes as taxes on "luxuries and consumption." I mentioned previously that 

these indirect taxes fall on the sales of luxuries and consumer goods, which can be 

avoided. Also the ability to avoid these indirect taxes by not purchasing taxed 

products or by not seeking a corporate prlvliege, is necessary to the conditions 

required by Pollack. Also privileges, such as incorporation, are taxable because they 

am avoidabk and are themfom voluntary. mere have we head that word ccvoluntary" 

before? The JRS gives notice to you each time that it refers to "votuntary compliancey~. 

FUNT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can impose an 

excise tax on your salary or wages. "Excises are 'taxes laid upon the manufacture, 

sale, or consumption of commodities within the country, upon licenses to pursue 

certain occupations, and upon comomt8 ~riviIweq.' Cooley, Const. Lim. P ed. 680." 

In U S v. WnRlDGE, 231 US. W, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the cornration tax law of 1909-ernacted, as it was, 



. after Congress had proposed to the legislatures of the several states the adoption of the 16th 

Amendment to the Constitution, but before the ratification of that Amendment-imposed an 
excise or vrivileae tax. and not in anv sense a tax upon ~rowrhr or u w n  inconre merelv as 

income. 

MERCHANTS' LOAN & TRUST CO. v SMlETANKA, 255 US 509,519 (41921): 

Now let's zip forward to Smietanka in 1921,8 years after the 162h Amendment was 

passed. It's d i n g  is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5,1909, was not an income tax law, but a definition 

of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 191 3 that it had in the Corporation Excirce Tax Act of 

1909, and that it has the same scope of meaning was in effect decided in Southern Pacif'ic v 

Lowe ..., where it was assumed for the purpose of decision that there was no difference in its 

meaning as used in the act of 1909 and in the Income Tax A d  of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Ads of 1916 

and 191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the definition 

of 'income' which was applied was adopted from Stratton's independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be aiven the same manina in all the Income Tax Acts of Concrness 

that was aiven to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the leth Amendment 

was passed as it did prior to passage in 1913. Since that time, has there ever been an 

overfurning of this decision which was definitely settled by that Supreme Court 

decision in 19213 lf the 1RS cannot show that the decision of the Court was 

overturned, then its claim fails. 

All these mlings were made to establish to the meaning of the word 'income' in the 

162n Amendment. W e b  not yet done. We have to look to Strafton's. We have, 

however, learned that it has the same meaning as applied to an EXCISE tax and it 

somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1973): 



Stratton's is very important in that it puts a f i m r  definition on the word income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in any proper sense, an income tax Jaw. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned according to populations, as prescribed by the Constitution. The act 

of 1909 avoided this difficulty by imposing not an income tax, but an excise tax upon the 

conduct of business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

NMoreover, the section imposes a a special excise tax with respect to the canying on or doing 

business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds of profi ibk business." 

"... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, acting in a 

c o p m t e  capaciw, which f W y  entered into a contract with the fedem1 government 

to incorporate and wen, free to not incorporate or to rescind their incorporation. It 

was an excise tax and was indirect and was imposed on a privilege or luxury. 

Does the goventment claim that the 1P Amendment with its word 'income' imposes 

the same conditions on your wages and salaries? Yes and no. It has never claimed to 

be imposing an excise tax on y w r  earnings, measumd by the size of your wages. 

Excise taxes cannot be imposed on an individual or his property. They do claim, 

however that t h y  are imposing a vofuntary tax on your earnings. That voluntary tax 

cannot fall under indirect or excise tax definitions. It, therefore, must be imposed as a 

d i m  tax, wlfimut the apportionment provision, which wouM make it unconstitutional 

or outside of the limitations provided, except in the case of an American citizen 

working overseas or a foreigner working in ?he US ... OR. .. a US citizen who 

voluntarily pays the tax. Your withholding does not fall under either class of federal 

taxation under the constitution but is legal only if you volunteer. 

The Apportionment provision of the Constitution has never been repealed and stilt 



1 stands in the main body of the Constitution. When PmhibWn was repealed, the 

Congress actually passed a measure repealing it, and they did not do anything similar 

to mpwl in mgard to Apportionment. 

Understanding that the income tax is voluntary, is cruckl to fhe undemtanding as 

to why it is constitutional, that is, not authorized by the constitution but simply 

pennifted if it is voluntarily umfertaken between government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Pmviously, we focused on 3 court rulings; PoIIbck, Stratton's Independence, and 

Smietanka. Those 3 rulings, alone, destroy the federal government's claim that the 

Wfh Amendment authorized an income tax on indivfduals and unincorporated 

businesses. Now, some of you may object on the grounds that perhaps we're not 

telling the whole story or pehaps we have been W i n g  these cases wrongly. Now it 

is time to lock that argument up. Let's look at numemus other US Supreme Court 

cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification In the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

"Does the Sixbenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsei for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that 

was not so taxable before'." 

Comment: Even the govemment is not claiming, in view of those recent decisions, 

that it can levy a direct tax without apportionment. Remember that thjs was 7 years 

after the f6dn Amendment was passed. 

FLORA v US, 362 US I# (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not upon 



distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's goods as 

seeurity for an obligittion. 

STANTON v BALTIC MININO CO., 240 US 103 (1916): ,- 

"Not being within the authority of the 16" Amendment, the tax is therefom, within the ruling of 

Pollack ... a direct tax and void for want of compliance with the regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the l* Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independen ce... that such tax is not a tax upon prope rty... but a 

true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 1 P  Amendment authorizes 

an excise tax on corporations and that the Apportionment provision was still active 

after the passage of the liP Amendment. In other words, if the tax had been an excise 

tax covered under the ltP Amendment, it could be considered Constitutional for that 

reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16& 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by genemlizlng the many contentions advanced in argument to support 

it..." 

"...the whole purpose of the Amendment was to relieve all income taxes when imposed from 

avvortionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of the 

Constitution and harmonizing their operation." 

Comment: The first quote states that it is erroneous to believe that a power to levy 

an income tax, without Apportionment, was granted by the 1tP Amendment- 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. ." 



+ Comment: Hem fhe Court is not only saying that the 16& Amendment conf@ned no 

new powers of taxation, but also that the I t P  Amendment did not authorize that 

taxing powers be extended to any new persons. 

USNER v MACOMBER, 252 US J89 (1920): 

"The 16" Amendment must be constwed in connection with the taxing clauses of the original 

Constitution and the effect &tributed to them b e f m  the amendment was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the term b there 

used.." 

"...we find lMe to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell B m . ,  247 U.S. 179, f83 ($918): 

"An examination of these and other provisions of the Act (The 16" Amendment) make St plain 

that the legislative purpose was not to tax property as such, or the! mere conversion of 

property, but to tax the conduct of the business of corporations organized for profit upon the 

gainful returns from their business operations." 

Comment: The "conversion of property" mentioned, applied to worWprvperty 

converted to remuna,mtion/com~nsefion. 

Smietanka as in the 3"' considemtion of my Report states: 

"Thew would seem to be no room to doubt that the word 'income' must be given the same 

meaning in all of the h o m e  Tax Acts of Congress that was given to R in the Corporation 

Excise Tax Act, and what that meaning is has now become definitely settled by decisions of 

this Court." 

BOWIS v. Kerbaugh-Empire, 271 US. 170 (7926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 18th Amendment, and in the various revenue acts acubsqwntl)r passed." 

Helvering v. Edison Bmthers' Stores 8 Cir. 133 F2d 576 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not income 



within the meaning of the revenue acts of Congress, nor can Conaress, without 

apportionment, tax that which is not income within the meaning of the 16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the Corporation 

Excise Tax Act of 1909, the broad contention submitted on behalf of the government that all 

receipts, everything that comes in, are income within the proper definition of the tenn 'gross 

income'. Certainly the tenn 'income' has no broader meaning in the Income Tax Act of 191 3 

than in that of 1909, and for the present purpose we assume there is no difference in its 

meaning as used in the two acts." 

Comment: H the word 4cincome" in the 16th Amendment has a strictly limited 

meaning, stated in Stratton's Independence, then the IF Amendment cannot be 

properjy understood unless that definition, with it's limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that section 

61 or section 63 of the Internal Revenue Code provides the definition of "income" that 

applies equally to individuals and corporations. Could it ever be possible that the 

same definition would apply to a corporation excise tax and equally so to a direct tax 

on an individual's wages? Since the tax imposed on a corporation was  led to be an 

indirect tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the Constitution is 

imposed on an individual? Is it an excise tax imposed on a privilege of incorporation? 

An individual does not partake in that privilege. And since the tax imposed on 

corporations' income, as a d i m t  tax, was invalid due to lack of Apportionment and 

applies equally to the individual, the individual and his property also cannot be taxed 

directly due to lack of Apportionment. 

Further, the Supmme Court affirmed the previous cases in 4976, in US. v. Ballad, 

535 F2d 400: "Gross income and not 'gross receipts' is the foundation of income tax 

liability.. ." Here the Court makes a distinction between the two and the distinction is 

based on the word "income" as previously decided by the Court. 

There is also the hct that the Supreme Court has ruled that ccincome" is not defined 



in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 789,206 (1920): 

"in order, therefore, that the clauses cited fmm arUcle 1 of fhe Constitution may have proper 

force and effecf save only as modified by the amendment, and that the latter also may have 

proper eiBcf, & becomes emsentla/ to dIbtIngulsh between what is and what is not 'income, as 

the ten, is them used, and to apply fhe dlstlnctlon, as cases arlse, according to truth and 

subsfance. without regard to form. Congress cannot bv anv definition it mav adopt conclude 

the matier, since if cannot b y  IeaisIstlon alter the Constitution, from which alone it derives its 

power to Iegislde, and within whose 1CmitatJons alone that power can be l ~ l l y  exemised. ." 

This can be explained by the "sources of income" rulings by the Court. It is not 

necessary to go into those arguments in depth. it is only necessary to understand 

fhat 'income' is a sepamte item from the soumes of that income. A source of income 

can be wages, by which an employer derives an income. As an example, an employer 

may earn a profit from the leasing out of his employees or using his employees to 

earn an income. 

pallard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." This 

is so because the only legal definition of "income" was given by the U.S. Supreme 

Court in previous rulings. 

At 404, @aIIard further ~ I e d  that "... cgmss income' means the total sales, less the 

cost of goods sold, plus any income from investments and from incidental or outside 

operatfons or sources." (For illustnrtive purpose, suppose you worked for an 

employer and received wages for producing widgets, and shortly after you began 

working there, them was a finz, ddestmytng all the widgets that you had produced. 

Themafter, the company went out of business, and it is obvious that there was no 

' ~ r o s s  income" under this Bailand nuling, because there were no sales.) 

The above Court rulings leave us with only the one affernative. The individual 

income tax, unless it is imposed from the rule of Apportionment, falls outside the 

authon'zed taxation powers granted by the Constitution, it being a direct tax on an 

individual's property. The only way it can possibly be legal is if it is voluntar& 



Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of Internal 

Revenue testified under oath before Congress ( W 5 3  - 2/13/53) "Let me polnt this out 

now. This is where the structure differs. Your income tax is a 100% voluntary tax and your 

liquor tax (A.T.F.) is a 1 W ?  enforced tax. Now the skuation is as different as night and day. 

Consequently, your same rules simply will not apply. " 

These cases are all a person would need to be exempt fmm the income tax ff  he 

didn't volunteer. It can be shown that the statutes reflect the voluntary nature of the 

income tax. The mandatory nature of the statutes, which are listed in the Internal 

Revenue Code, are missing and have been missing since 1954. There is no statute 

that causes the average individual to be liable for the income tax and no regulation 

that implements any such alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so vague that men 

of common intelligence must necessarily guess at its meaning and d i i r  as to its application, 

violates the first essential of due process of law." Connally v General Construction Co., 269 

US 385, 391 (1926). 

We are left, inescapably, with these conclusions. The hderal income tax is 

imposed as a 100% voluntary tax, except in regard to corpomtians, which are 

engaged in a taxable corporate activity. The individual is free to volunteer or not 

volunteer to pay the direct tax imposed without apportionment. The income tax is 

constitutional, but only because it is voluntary. The income tax on the individual, who 

lives and works in the 60 states, Is not authorized by the Constitution and falls into 

the category of permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

The individual income tax is a direct tax subject to apportionment. 

The corporate 'income' tax is an indirect tax, not subject to apportionment. 

The 16* amendment only applies to 'income' as defined by the US Supreme Court, as 

pertaining only to corporations. 



The word 'income' is not defined in the Internal Revenue Code. 

The 16& amendment did not authorize any new taxing powers. 

The taxing powers of the federal govemment were the same after the passage of the 16" 

amendment as were existent before the passage. 

The I@ amendment kept the corporate excise tax in the category of indirect tax and did not 

affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the I@ Amendment was never properfy 

rartined and that argument is hard to dispute, but is a moot pdnt in light of the Supreme 

Court's rulings. A man named Bill Benaron m m  South Holland, Ill. went to every state in the 

union and got sworn amdavits on those who voted to fatitjt and those who didn't Remember, 

in those days communications were slow and poor, so it was easy in 1973 to make honest 

mistakes and just as easy to deceive the publlc. Kentucky was listed as ratifying and 

according to the state records there was e switch in the numbem, something like 9 to 16 and 

these numbers were switched and Kentucky became listed as ratjriring. You can get Benson's 

book - "The Law That Never WasJJ. 

There were many inegularNes such as the change of punctuation or slight changes In 

wording in some states in order to get their legislators to ratify. Any change in wording or 

punctuation would have nuliMed rafifkation. In any case, there is a large group of people who 

are challenging the ratffication process. 

We can use this in our arguments but in coutt it would require that you produce all the 

n-ry da:urnents to prom your carre. That's why we don't rely on it. (Note: The Meral 

government cannot admit to their "mistake" because they have been fraudulently collecting 

the tax and fraudulently pufting people in prison for many years. Fraud has no statute of 

IimitatEons, and therefore people could demand their money back, golng all the way back to 

the 2"d World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conc 

'. 

es and are based in 

wit on research done by others who have studied these issues and case laws. Mr. 

Conces can be reached at (269) 964-7025 i f  any questions arise. Mr. Conces knows 

that this report is being widely circulated and asks that anyone who has knowledge of 

a contrary nature, contact Mr. Conces so that any necessary changes can be 

incorporated into this report. 



From: Jesse L. Sanders 

494 Fiddlehead Avenue 

Las Vegas, Nevada 891 23 

Date: February 3, 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. vs. 

INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of Western 

Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, Case 

Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally can 

provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can provide you with 

evidence of illegal activities of other IRS agents or alleged IRS agents. These agents have all committed 

felonies cognizable in law. The need to be removed or suspended from their positions immediately, 

according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt that is not 
owed from our membership by means of threats to employers and banks, and illegal 
seizures of property, 

Filing false documents; knowingly and deliberately entering false information into alleged 
 account^" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in violation of 
due process as contained in the U.S. Constitution and U.S. Supreme Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "::lor of law", such as 
misapplying the word "income" and falsely stating the effect of the 16 Amendment, 



Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, that is, 
"under color of law" using regulations that were promulgate in 27 CFR for the collection of 
alcohol, tobacco, and fire arms, to collect "income taxes", when, in fact, the regulations for 
"income taxes" fall under 26 CFR and have no force or effect of law on our general 
membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such as a) 
protection against a direct tax without "apportionment", b) due process protections, and c) 
the lawful protections as ruled by the U.S. Supreme Court and as applied to the meaning 
of the 1 6th Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS agents to 
commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said illegal 
activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1-877-777- 
4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1-877-777- 
4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation to 

determine our liability, or if we ask for information or provide information on Constitutional requirements of 

direct taxes being "apportioned", the IRS agents refuse to respond or hang up on us and refused to speak 

any further. This appears to be the standard practice of the Taxpayer Advocate's office personnel also. I, 



rtally, have never been presented with a statute and regulation that makes m e, or our membership, 

liable for any "income tax" as would be provided in 26 USC and 26 CFR. Further, an exhaustive search 

has revealed none. 

These agents have continued their illegal activities even though we have demanded that they cease and 

desist, and we have demanded a showing of their lawful authority and credentials. They all refuse to 

answer. These actions can onlv be eauated with fraud, as ruled in U.S. v. Tweel, 550 F.2d 297, 299, 

US. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 932. 1 personally, and our 

membership continues to receive threatening letters from multiple IRS "service centers", some without any 

signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class Action, 

Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each member of The 

Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is the duty of the DOJ to 

examine the evidence and sworn statements of myself and the complainants (the Lawmen in generally) 

and they must convene a Grand Jury so that we may be witnesses against these agents. At a minimum, 

these agents must be suspended from their duties until such time that they are cleared of all wrongdoing. 

See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then schedule a 

meeting with our Chairman, Charles F. Conces, to explain your determination. If you or the IRS can 

provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut the Summary Points in 

the 21 Page report, that make us liable for "individual income taxes", then I will stand corrected. 

Otherwise, it would be a wise decision to move forward promptly so as not to delay justice. I expect each 

member of Congress to uphold the Constitution and laws of the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To save you 

trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 9523 Pine Hill Dr., 

Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to remind you that you are also 

required by 26 USC 7214 (8) to report this to the Secretary of the Treasury. 

Sincerely, 

f i B k  Jesse L. Sanders 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1e Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There am also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and e t k t  of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effwt of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. .that is, i f  you accept an agent's statement concerning the law 

and i f  his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authorityrity See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409, 391; United States v. Stewart, 311 U.S. 60, 70 , 

108, and see, generally, In re Floyd Accepfances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be awrt ioned among the several 

States which may be included in this union, according to their respective 

Numbers. .." and also in Article I, sec. 9, "No Ca~itation, or other direct, 

Tax shall be laid, unless in pm~ortion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in hme in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as mled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the risht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administfators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise fax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take mot in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16'~ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially tme. The 

Amendment only applies to corporate pmfits, not to an unincorporated 

individual. 

Affer the 16h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues wen? decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax wem. It overturned the 1894 income 

tax act because of lack of apportionment So you can see that the 

apportionment pmvision is very important 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 

31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propem which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, prouerhr which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 21 7 , 35 L. ed. 994, 3 Inters. Corn. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226 , 52 S. L. ed. 

lO3I,lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled= 



". .. the contentions under it (the 16& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simpli@ing the situation and 

making clear the limitations on the taxing power ... would create raclical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1@ Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overtztm me 166 

Amendment as being unconstitutional. It chose to limit the authority of the 

166 Amendment by placing limitations on the word "income" in the 166 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate pmfit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 166 Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the cnrx of the matter lies for us and the income tax. All these 

counts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 66 Amendment. They fudher pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 $h Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), fhe Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 

759.15 SUP. S t  Rep. 673,158 U.S. 601 -39 L. ed. 1108.15 SUP. C t  Rep. 912, which 

held the income tax provisions of a ~revious law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509. 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amountina in effect to a direct tax upon proper@ within 

the meaninq of the Constitution, and because not apportioned in the manner 

reauired by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any tnre federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the r i g h t  to work a privilege. Remember 

that government officials and their oficial literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirrect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartialfy, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the nrle of apportionment 

and indirect - under the ~ l e  of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax am both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's nrlings on the f f l  Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be W i r e d  away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This Wing maintains the distinction between fypes of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not pumhasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to 'Voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (191 1): 

This case defines excise faxes, in case you wonder i f  the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const Lim. 7b ed. 680." 

In U S v. WHITRIDGE, 231 US. 144,147 (1 913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, af&x Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or Mivilene tax, and not in anv sense a tax 

upon promrtv or upon income merehr as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 1bh 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lo we..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meaning in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court" 

Comment: So the word "income" has the same meaning after the 166 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supmme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income9 in the 166 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has fo do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

,"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely e n t e d  into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the I@ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations pmvided, except in the case 

of an American citizen working overseas or a fbreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer, 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



'prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 dings, alone, destroy the federal 

government's claim that the 16h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibid, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constiition permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years &er the 166 Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 1 e  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a bue excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the lbh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

pmvision was still active Mer the passage of the lbh Amendment In other 

words, if the tax had been an excise tax covered under the 1bh 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'h Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, shoukl not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions aduanced in argument to support it. .. " 
"...the whole purpose of the Amendment was to relieve ail income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LO WE, 247 US 165 (191 8): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conkrred no new powers of taxation, but also that the 16h Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (191 8): 

"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

woddproperty converted fo remuneration/compensation. 

Smietanka as in the Jd consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court" 

Bowers v. Kenbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequentJy passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without a~portionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1 918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1 e  Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16" 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could if ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400= "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the fwo and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has mled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US f 89,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modMed by the amendment, and that 

the latter also may have proper e W ,  it becomes essential to disfinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, acconffng to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv leaislation amr the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. 

This can be explained by the %oumes of income" mlings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballad gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballanl further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no ' ~ r o s s  income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the mle of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - W13/53 ) 
"Let me point this out now. This is where the sfnrctute diiks. Your income fax is 

a lW? voluntary tax and your liquor fax (A.T.F.) is a 100? enforced fax. Now the 

situation is as diflFerent as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable h r  the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in omler at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 1000A voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done f m l y  and voluntarily. 

SUMMARY POINTS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



P The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16" Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson *om South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratZfyng and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - '7he Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wordng in some states in order to get their legislators to ram-  Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people wlho are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't r e l ~  

on it (Note: The federal government cannot admit to their "mistake" because they 

have been iiaudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contmy nature, 

con&ct Mr. Conces so that any necessary changes can be incorporated 

into this lieport. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et aL 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et aL, 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Midavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintic acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D. 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): ". .. 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers.. . 
Plaskey v. CIA, 953 F.z"~ 25, "Court errs if court dism'sses pro se litigant without 

instructions of how pleadings are dement and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not Limited to: 1) JeEey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunity granted to a class however limited, having the effect to &wive another class 

however limited of a personal or property right, is just as clearly a denial of equal 

protection of the laws to the latter class as the immunity were in fmor oJ or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7& Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 came of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, eg., Curtis vs. Loether, 415 

U.S. 189,195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisrliction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy meeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) mises under the Constituiion or Imvs of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of diflerent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U S  C. 41( l), 28 USLA.  41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the r e k a l  to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fiaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refbed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualifj, himseg in any proceeding in which his imparhrhality might reasonably be 

questioned.. He shall alisqualrfi himserf in the following circumstances: Wirere he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries £?om this Honorable Court under the rulings and protections of the 

14' Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law7', by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental ridis, safepuarcied bv the first eipht 

amendments against federal action, were also safeguardid against stute action bv the 

due process of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 2 9  U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equdy protected against state invasion by the Due 

Process Clause of the Fourteenth Amendmeni. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)" GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

" m e  due process clause requies that every man shall have the protection of his day in 

court, and the beneJit of the general law, a law which hears before it condemns, which 

proceeds not arbitrananly or capriciously, but upon inquiry, and renders judgment only 

afer trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

11 0 US. 516, 535,4 S. Sup. Ci. I l l .  It, of course, tends to secure  equal@^ of bv in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principe of equality of 

application of the law. 'An men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxim showing the spirit in which 

Legislatures, executives and coum are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has Iong been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of m*stence. " Gomillion v. Lightfoot, 364 US. 339.345. 

"...constitutional deprivations may not be jushxed by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENTUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right c m o t  be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of lve, the ordnary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a alistinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The urouertv that everv man has is his personal labor, as ii 6 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing [it] ... in what manner he thinks proper, without injury to his 

neighbor, is a phin violation of the most sacred propertyw. Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a Imufd business, and thereby acquire pecuniary profits, & 
prouertv, is indis~utable.~ TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constkution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been depnitely stated Without dorrbt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to en~age in anv of the 

common occu~ations of life, to acquire useful knowledjge, to lldarry, establkh a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., I l l  US. 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, I36 US. 313 , 10 Sup 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578, 17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. Nau Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, B & Q. R R. v. McGuire, 219 US. 549 , 31 Sup. Ct. 259; 

Truax v. Raich, 239 U S  33,36 Sup. Ct. 7, L R A. 1916D,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 US. 590, 37 Sup. Ct. 662, L R A. 1917F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Ca v. Dodge, 246 US. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Trum v. Corr&an, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525,43 Sup. Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass 474, 86 IV E. 925,128 Am Si. Rep. 439, 23 

L. R. A. (N. S.) 14%" MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRA'ITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tar to be imposed with 
respect to the doing of business in corporate form because it desired that the excise 

should be imoseal, approximately at least, with regmd to the amount of benefa 

presumably derived by such corporations from the current opmaiions of the 



government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. L ed 107, 419,31 

Sup. Ct, Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to taw a legitimate subject of taxation as afianchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from propertv which, considered bv itselL was not tauable," 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the tim~tafions which the Constitution 

imposes upon the right to levy &e taues, and ii could not be saki, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantid riiffmence between the carrying on of business bv the cortorations t a x 4  

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

'2 monopoly is defined 'to be an instiution or allowance fiom the sovereign power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buyimg, selling, mking, working, or using of anything wherebv anv person or personsL 

bodies politic or cornorate, are sought to be restrained of anv freedom or libertv they 

had before or hindered in their Imuful trade.' All wants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons fiom getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful aade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifls' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment," TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fbher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of exrexrsting. m e  corporation is 



an art~jicial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own proper@ are nafural riphts for the eniovment of 

which an excise cannot be imposed" 

Jerome H. Sheip Co. v. Amos, 100 Ha. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess proper@ is a ri~ht,  not a 

privilege ... The right to acquire and possess proper& cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the rnere right to 

possess the fruits thereof; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizinx and 

receiving income or earnings is not a privilee that can be taxed. ..Since the right lo 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the nrodud of  the joint efforts of the state and the recwient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the swe as its share..." S i m  v. Ahrens el ad, 

271 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. CaL 1983): "[Aln unlawful or unauthorized 

exercise of power does not become legitimated or aufhorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B), IRS agents carried out wholly unlawfiil actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 



11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. UnitedStates, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act withouf the scope of the authority so defjned does 

not bind the princi~al, and all persons dealing with such agents are charped with 

knowledke of the plxlent of their authoriiy. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the jbnn in whkh the government functions, anvone entering into an 

arrangement wi#h fhe government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himelf may be unmvare of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fkaudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

afidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16" Amendment Claim 



14)The IRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fiaudulent, misleading, and fklse. Such false claim is based on the wording of the 

16" Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarifj. the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratped on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'. While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 16" Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes &her than the false and misleading statement as stated in the 

preceding paragraph and flirther contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power wanted bv the 



Constitution and the Sixteenth Amendment and made laws requirinn all 

individuals to pay tam" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16 '~  Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~  

Amendment unquestionably did not reauire all individuals to pay tax. See 

rulings on the force and authority of the 1 8  Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling ii was settled that the 

provisions of the 1@ Amendment conferred no new power of taxatioa." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect twes on income, whatever source derived' without apportionronsent 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subject wain the 

taxing mwm. * 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arlsesfrom the conclusion that the I& 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes And the far-reaching eflect of 

this erroneous assunption wiU be made clear by generalizing the many contentions 

advanced in argument to support it.. . * 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sideenth Amendmenl; although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent deciSwns, it 

does not extend the taxingpower to new or excepted subjects, ..." 



DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

''An examination of these and other provisions of the Act (The 1& Amendment) 

make it plain that the lezislative purpose was nof to fax property as such, or the 

mere conversion of property, but to tax the conduct of the business of cornorations 

organized for profit upon the gainful returns from their business operations. '" 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1 6  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect aaributed to them before the amendment 

was adopted " 
"As repeatedly held, this did not extend the taxing power to new subiecis... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixleenth Amendment authorize and support this tax and the attenrlant 

diminution; that is to say, does it bring within the taxing powers subjects 

ther-re excepted? The court below answered in the negative; and counsel for 

the government say= 'It is not, in view of recent decisions, contennded that this 

amendment rendered anything taxable as income that was not so taxuble before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the SEdeenth Amendment and made laws requiring all 

individuals to pay taw." As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16" 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laici, unless in 

proportion to the cens us...." 



"As to the states and their municipalities, this (contributions to expense of 

governmens) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part through wises  and indirect taxes upon 

luxuries and consumtion generally, to which direct taxatwn mav be added to the 

extent the rule of apportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of fiee persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three--#hs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratrpd July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be ma& within three years a#er the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed " 
The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possesswn and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinrler his ernlovine this strength and dexi& in what 

manner he thinks proper, without injury to his neiehbor, is a plain violation of this 



most sacred propem. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things exising when it wasframed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischkf and the 

remedy. State of Rho& Island v. The State of Massachusetfs, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'tares laid upon the manufmture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cornorate ~rivileaes. .' Coolq, Const Lim ? ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is &fined to be an inland imposition, sometimes upon the consurnpiion of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manuf@urer, and sometimes upon the vendor.* 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 



"/Tlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'[TIhis Court now has reiected the concent tlrat co&uiZ;Onal rights turn upon 

whether a governmental benefd is characterized as a "rightw or as a ''privilew. "'" 

Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Rkhardson, 

403 US. 365,374 (1971)). "ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 1913 after the 16' 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv C o n m s  aabpted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefir presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S 107,165 , 55 S L. ed 107, 41 9, 

31 Sup. Ct Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subjed of taxation as a franchise or 

privilege, was not debarred by the Constirution from measuring the taxation by the 

total income, ahhough derived in part from propertv which, considered bv &elf, 

was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intendad to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in eflat to a 

direct tax upon property, and was invalid because not apportioned according to 



populations, as prescribed by the Constitution, The act of 1909 avoided this 

difJiculty by imposing not an income tax, but an m i s e  tax upon the conduct of 

business in a corporate capacitv, measuring, however, the amount of tax by the 

income of the cornoration." 

"Whatever diffxuliy there may be about a precise and scientiix defutition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveving rather the idea of gain or increase arising from cornorate 

activities. * DOYLE v. MlTCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further conf i i t ion  of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 St& 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WaU I, 16, that an 

individual was taxuble upon his urouortion of  the earnings of the cornoration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, prof@, or inwme of any person entitled to the same, whether aIivided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confbsion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the I 6 Amendment), g acceded to, would cause one 

provision of the Constaution to destroy another; that is, thev would result in 

bringing the ~rovisions of the Amendmenl c~~enf~ting a dired tax from 

ap~ortionment into irreconcilable conflist with the general reauirement that aU 



direct taws be apportioned ... This result, instead of sinplz~ing the situation and 

... making clear the limitations on the taxing power would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16" 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

speczjired level do not have to fde returns. " 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001  ...................................... 2 6  P a r t s  1, 31, 55,  1 5 6  
27 P a r t s  1 9 ,  53 ,  194 ,  250,  296  

6011 . .  ................................ - 2 6  P a r t s  31, 40, 55 ,  156 ,  3 0 1  
27 P a r t s  25 ,  53,  194  

6020 .............................................. P a r t s  53,  70  
6021  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  53 ,  70 
6031  .................................................... 2 6  P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and it3 accompanying regulafions, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amp1cYid by the regulations. When the stali.de and reguladons are so inexfricably 

intertwined, the &missal must be held to involve the construction of the statute." 

UNlTED STATES v. MERSKY, 361 US. 431,438 (1%0). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

**[Wje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. ** 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 
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implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 
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are no Statutes At Large that make every individual liable for the income tax. If it 



is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speczjiilly pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wiggleworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Ca v. Worthington, 141 US. 468, 474 , 12 S Sup. Ct. 55; Bendger v. 

United States, 192 U S  38, 5 5 ,  24 S Sup. Ct. 189." GOULD v. GOULD , 245 US. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

tesa;rj,, that his testimony, ~ i n b o d u c e ~  would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of the state and the recbient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ..." Sims v. Ahrens et all, 

2 71 S W Reporter at 730. 



20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meanina in all of  the Income Tax Acts of  Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definifely 

settled by decisions of this Courl. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in iis enactment and the subject-matter of its operation. It is at 

once auparent that its terns embrace corcorati0n.s and joint stock cony,anles or 

associalions which are omanized for prom, and have a cavilal stock represented by  

shares. Such joint stock companies, while dqfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue ads subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 FZd 575 (1943): 

"The Treasury cannot by interpretive regulafion make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can C o n m s ,  without 

apportionment, tax thd which is not income within the meaning of the 16th 

AmendmenL " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising uruier the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income wifhin the proper 

dejinirion of the term 'gross income'. Certatrtatnlv the term 'income' has no broader 



meaning in the Income Tw Act of 1913 than in that of 1909, and for the present 

pumose we assume there is no aVf5erence in its meaning as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 l?2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

" ... we sympathize with the taxpayer who in fact relies upon what he acceptk as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to dechre the 

law applicable to a given situation." (Carpenter v. Unifed States 495 F 2d 175 

at 184). 



24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inexirkably intertwinerij the disnrissal must be held lo involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431,438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a h u d  and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

conl?onted with such unlawful actions, Defendant's agents r e k d  to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry lefl unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRT. Our revenue system & based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also US. v. Pru&n, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 



Fraud Deceit, deception, artzpce, or trickery operating prejudcially on the rights of 

another, and so intended, by inducing him to part with propenty or surrender some 

legal right. 23 Am J2d Fraud § 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a wor4 silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Suilzr, 241 111 521, 89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and vercyed with the taxpayer. Ako, any adjustments will be fully qiaineti; 

and the taxpayer will be informed of h M e r  rights." 

"lf the taxpayer claim. the assessment is wrong or has additional informarion 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action, " 

26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 



1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refbte the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refksed to refkte or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a malerial fact peculiarly within his knowledge and he fails without excuse to 

test& that his testimony, i f  introduced would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take ofsxial adion simply by giving oral approval to a letiter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the responden&' 

constitutional rights, when vindication of those rights has been rendered difficult or 



imossible bv the actions of other state off~ials. @. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if codtonted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)/ of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 



h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an &davit in which damages are 

stated in regards to said Plaintiff. These afidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4" AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fblly stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4' Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of Iaw (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 



This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support ii. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fiaud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaintiffs constitutional rights. * 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 



36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fa and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintsthe amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were idly stated herein. 



38) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to supporC il. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B. 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5* and 1 4 ~  Amendment Due 

Process requirement, after being hlly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 



"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. 41.339-342.'' Tire Court goes on to say, 'The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leveLW "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the walL Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cf: 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 
"1. The Horida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of h w  by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. 41. 80-93. 

(a) Procedural due process in the cont~xt of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded qpplkatrons for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the stan@oint of the application of the Due Process Clause it is inunaterial 

that the deprivation may be tenporary and nonfinal during the threeday post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifxs creation of a 

broad exception to the warrant requirement for intrusions in fruherance of tax 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the juement of the 

District Court and remanded for further proceedings is fortifd by the faci that 

construing the Act to permit the Government to seize and hold property on the mere 



good-faith allegation of an unpaid tax would raise serious constitutrional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjuliication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an oppofluniity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivaiion must be ma& Here the Government seized 

respondent's property and contends that it has absoiutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedj in the Tax Cour~" 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (196). 

" f i e  taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(196). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comrn'n of California, 271 US. 583. "Constitutional rights would be of little 

value vthey could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefH to the State Pp. 542-544." KARMAN v. FORSSENICJS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of wawants of distraint, the making of 



the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental r i ' t s ,  safeguarded by the first eight 

amendments against federal adon, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a crim'nal prosecution." 

Grosjean v. American Press Co., 297 US. 233,243 -244 (1936). 

"We think the Court in B a s  had ample precedent for acknowledging that &e 

guarantees of the Bill of  Rights which are fundamental safeguards of  libertv immune 

from federal abridgmenl are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders juement only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protedion of the general rules whiclr govern society. Hurtado v. California, 

11 0 U.S. 51 6,535 , 4  S Sup. Ct 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'Z'?iis is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the mid in which 

Lepislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be aerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 



the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious exercise of that power wherebv a wronnful and highlv injurious invasion of 

propertv rizhts, as here, is practicallv sanctioned and the owner stripped of all real 

remedy, is who& at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Inked, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to dwrive another class 

however limited of  a personal or proper@ right, is just as clear& a denial of  equal 

protection of the laws to the latter class as if the immunity were in favor of; or the 

deprivation of rjght permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 



Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for h u d  and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of l a f i l  usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

cornmunications, which contained threatening, false, and fraudulent documents. 



50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have k e n  suffered by each Plaintiff and 

Plaintiffs h i l y ,  and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintfls affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRWATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiiends, acquaintances, businesses, banks, business associates, and others have 

been fiaudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 



the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the h l l  extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs afidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 



in occupations of "common right" to sustain their lives. The Constitution affords 

1 protections of our lives and property and rights. The Internal Revenue Manual 

I also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): " m e  individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrtcial entity which owes its existence and charter powers to the state; but &e 

individual's rkhts to live and own property are natural rights for the eniovment of  

which an arise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right i s  the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

tawed as a privileg~ " 

"Zncome is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et all, 271 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

62)Plaintiffs were deprived of their rightfhl protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16~' 



Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confmion is not inherent, but rather arises from the conclusion that the 1 8  

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, although direct, should not be subiect to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintifl's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 



removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

PlaintW s affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affied herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16& Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

coqbrate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 



citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 US. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, an4 upon conviction thereof. . . shall be punished for each offense by a 

_fine ... ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census...." And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes As to the federal government, it is 

attained in part through excises and indirect taxes upon luxuries and consumption generallv, 

to which direct taxation mav be arided to the extent the rule of  apportionment allows." 



" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of the earnings of the wrporation although not declared as Bvidenals, That decision 

was based upon the very special language of a clause of section 117 of the act (13 Staf. 282) 

that 'the gains and pro@& of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profas, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themrelves, and have been folbwed in aU communities fiom time immemorial, 

must therefore be free in this countty to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sw, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that fieedom which they claim as their birthrighf. It has been well said that 

'the property which every man has in his own labor, as it is the original foundaiwn of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterig in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who mght be disposed to enploy him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature annot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and d i t i o n  and mceipts of income is therefore not a "priviiege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to folow any lawful v&n and to 

make contracts is as completely within the protedion of the Constitution as the right to hold 

property fiee fiom unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by wnfract. The right, therefore, to conlract cannot be 

inftinged by the legislature without violating the leiier and spirit of the Constitutio~). Every 



POLLOCK stated, "...that such tax is a direct tax, and wid because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken." These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

uThus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and inaIirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of unifoRnity were a w e d  in view of that distinction and those 

systems.. . " Pollock, 157 US 429,573. 



The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whok law. It diicriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legidation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the US. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (19 1 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consunaption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privile~es. .' Cooley, Const. Lim. P ed 680." 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of beneft presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise 1231 

US. 399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proper@ which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned according to ~o~ulatwns,  as prescribed by the Constitution. The act of 

1909 avoided this drulty by inposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefrts of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other k i d  ofprofiabk business." 

"... the annual gains of such corporations are certain& to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 16' Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 16U Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance wifh the regulation of 

apportionment. " 



"...it mnifest& disregards the fact that by the previous ruling it was settled that the provisions 

of the I@ Amendment conferred no new power of taxaiion.. " 
". ..it was settled in Stratton's Independence ... that such tax is not a tax upon property ... 
true excise levied on the resull of the business.." 

Also in 19 16, the U.S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the conf~~~ion is not inherent, but rather arises from the conciusion that the 16U 

Amendment provides for a hitherto unknown power of taxation; that is, a power to lay an 

income tar which, d o u g h  direct, should not be subject to the regulation of qportionment 

applicable to aU other direct tams. And the far-reaching eflect of this erronwus assumption 

will be nmde clear by generalizing the nuuty contentions advamed in argument to support 

it. .." 
BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~  Amendment with the "apportionment" 

requirements: 

"...the whole purpose ofthe Amendment was to relieve all income Cams when imposed from 

at,aortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the timirations of 

the Constitution and harmonizing their operation. " 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or wepted 

subjecis.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 16' 

Amendment. 

" (The) Income Tax Ad of June 30, 1844 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubburd, 12 Wall. I, 16, that an individual was taxable won his 

proaortion of the ear- of the wrwrotion although not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 SCal. 282) 

that 'the gains and profirs of all cortpanies, whether incorporated or partnership, other than 



the companies speczrwd in this section, shall be included in estimahmahng the annual gains, 

profir, or income of any person entitled to the same, whether divided or othenuise. ' The act of 

I913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free fiom the normal tax imosed uuon individuals, subiecting 

them to the graduated surtaxes or& when received as dividends (38 Stat. 167, parag~ph B), 

and subjecting the interest of an individual shareholder in the undivided gains and prof* of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permilting gains and profi  to 

accumulate instead of being divided or dstribuled" SOUTIIERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An (?~~miMltion of these and other provisions of the Act (The I@ Amendment) make ii plain 

that the legislative purpose was not to taw property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profa upon the gainful 

retuntsfiom their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising u&r the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income witirin the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no difference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court codinned prior rulings: 

"Tk I@ Amendment must be construed in connection wiih the taxing clauses of the original 

Constitution and the eflect attributed to them before the amendment was adopted" 

"As repeaedy hdd, this did not extend the taxing power to new subjem ... " 
"...it becomes essentiul to distinguish between what is and is not 'income', as the term is there 

used." 



"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Strailon's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and eflect, save only as naodfied by the amendment, and that the lailer also may have 

proper eflect, it bewmes essential to &tinguish between what is and what is not 'inwme, ' as 

the term is there used and to apply the dislinction, as cases arise, according to truth and 

substance, witlrout regard to form Conaress cannot bv any definition it mav adopt wnclude 

the nra#er, since i# cannot bv lepislaiion alter the Constitution, from which alone it derives ifs 

power to legisla&, and within whose limirations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his conpensation be prohibited it can find no jus~@cation in the 

taxution of other inwme as to which there is no prohibilion; for, of course, doing what the 

Constitution permiis gives no license to do what itprohibitk " 

EVANS mher  ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore m p t e d ?  The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendmenf rendered anything taxable as income that was 

not so Carable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'inwme' was so necessary in ifs administration..." 

"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 



1909, and that it has the same scope of meaning was in effect decided in Southern Paczfic v 

Lowe ..., where it was assumed for the purpose of decision that there was no dgference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. R7ren we add to this, Eisner v Mwomber.. .the &#nition of 

'income' which was applied was adoped from Shation's Independence v Howberf, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Conpress 

that was given to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become &#n&ly settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word b'income" has been wrongfblly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongfbl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Congress, without c~~vorfwnment~ 

tax that which is not income within the meaning of the 16th Amendrnenl. " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taration is based upon voluntaty assessment &payment, not upon disirainL" 



The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in US. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liabilio ..." BALLARD gives us two usehl explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD Wher  ruled that "... 'gross income' means the total sales, less the cost of 

goods sow plus any income fiom investments and from incidentd or outside operations or 

sources. 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 16& Amendment. 

INESCAPABLE CONCLUSIONS 

.The iruiividual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

PlaintiHs are not subject to excises laid on corporate privileges. 

.The 16fh amendment only applies to 'income' as deJined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

.Occupations of "common right" cannot be hindered and are rights of Peedom necessarily 

covered by the common law of the US. Constitution. 

F The word 'income ' is not deJined in the Internal Revenue Code. 

b The 16' amendment did not authorize any new tax9ng powers. 

b The taxing powers of the federal government were the same a f t r  the passage of the 16' 

amendment as were existent before the passage. 

b The IM agents are guilty of @aud by refiing to respond to questions @om Plaint& 

according to court ruling precedence. 

F The 1 6  amendment kept the corporate excise tax in the category of indwect tax and did not 

aflect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 



May 13,2003 

(Editofs Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants, when it wants. how it wants with almost 
corndete immunitv." retired Internal Revenue Setvice official Tornmv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former US. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national pditicd figures for no reason other than b redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testiiied. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentSds, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance CommMee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conchsions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



'REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16& Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Memmll, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243fi.S. 389, 409 , 391; United States v. Stewart, 373 U.S. 60, 70., 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article I, see. 9, "No Capitation, or other direct, 

Tax shall be laid. unless in ~ r o ~ o r t i o n  to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

dire& tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in I909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

111 US 746 (1884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is pro~erty, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

( I  921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  a/., Administrators v. United States, 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes) ? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citirgns 

who would disagree with the notion that the telephone or gasoline a& not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16* Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16* Amendment 

The IRS claims that the 16& Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16& Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16& Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmersy Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to ditect taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do no t  It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1 91 3): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 
with respect to the doing of business in corporate form because it desired that the 
excise should be imposed, approximately at least, with regard to the amount of 
benefit presumably derived by such corporations from the current operations of 
the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed. 107, 419, 
31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 
exercising the right to tax a legitimate subject of taxation as a franchise or 
privilege, was not debarred by the Constitution from measuring the taxation by 



the total income, although derived in part from pro~ertv which, considered by 
itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 I), this is also stated: 
"It is therefore well settled by the decisions of this court that when the sovereign 
authority has exercised the right to tax a legitimate subject of taxation as an 
exercise of a franchise or privilege, it is no objection that the measure of taxation 
is found in the income produced in part from property which of itself considered 
is nontaxable. Applying that doctrine to this case, the measure of taxation being 
the income of the corporation from all sources, as that is but the measure of a 
privilege tax within the lawful authority of Congress to impose, it is no valid 
objection that this measure includes, in part, at least, pro~ertv which, as such, 
could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 
142 U.S. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. C t  Rep. 121, 163, as 
interpreted in Galveston, H. & S. A. R. Co. v. Texas, 219 U.S. 217, 226 , 52 S. L. ed. 
tO3t,lO37,28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 
considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 
lay and collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to any census 
or enumeration." If you are not aware of the definition of the word "income" 
given by the US Supreme Coue it will appear as though the 16* 
Amendment cancelled out the two taxing clauses in the main body of the 
Constitution. 

In Brushaber, the Court stated the several contentions being made in 
the case and ruled: 
". .. the contentions under i t  (the 1P Amendment), if acceded to, would cause one 
provision of the Constitution to destroy another; that is, they would result in 
bringing the provisions of the Amendment exempting a direct tax from 
apportionment into irreconcilable conflict with the general requirement that all 
direct taxes be apportioned. ... This result, instead of simplifying the situation and 
making clear the limitations on the taxing power ... would creafe radical and 
destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 
apparent conflict between the two taxing clauses in the main body of the 
Constitution and the 16th Amendment. It didn't have the power to overturn 
those two taxing clauses but it did have the power to overturn the 16th 
Amendment as being unconstitutional. It chose to limit the authority of the 
16* Amendment by placing limitations on the word "income" in the 16* 
Amendment. You will see in the following cases where the Court made this 
limitation as being an indirect tax (excise tax) placed on an activity or 
privilege of incorporation and consequent activities as a corporation, the 
size of such excise tax being measured by the size of the corporate profit. 





measured by the size of your earnings, on your salary? Do you have the 
same choice, that is required to levy an excise tax, that a corporation has, 
that is, to work or not to work? No. You have to work to feed yourself and 
your family, etc. and, in no way, is the right to work a privilege. Remember 
that government officials and their official literature state that the income 
tax is voluntary. Further, the head of the ATF officially testified, under oath 
before Congress in 1954, that the income tax was 100% voluntary. He was 
never charged with peQury nor did any member of Congress challenge his 
statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 
vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN 8 TRUST CO., 157 US 429 (1895) made the 

following rulings: 

---- - Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

V", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 



uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contrlbutlons to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when i t  is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction jetween types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 



by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word uvoluntary" before? The IRS gives notice to you each time that it 

refers to ccvoluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1 91 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon cor~orate 

privilenes.' Cooley, Const. Lim. 7* ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 9l3), the Court ruled: 

"As repeatedly pointed out by this court, the cor~oration tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privileae tax, and not in anv sense a tax 

uDon propertv or upon income merelv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years affer the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 



definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909. .. there would seem to be no room to doubt that the word must be qiven the 

same meaninn in all the Income Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16* 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16* Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 



"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 76* Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does . 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 



constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16* Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (7920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 16* Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 



STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16" Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16* Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the 16th Amendment. In other 

words, if the tax had been an excise tax covered under the 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from a~~ortionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that i t  is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 



Comment: Here the Court is not only saying that the 16" Amendment 

conferred no new powers of taxation, but also that the 16" Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'" Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconversion of property" mentioned, applied to 

worklproperty converted to remuneration/compensation. 

Smietanka as in the Yd consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US.  170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 



Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without atmortionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16* Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16* 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say 

that section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was nrled to be an indimct 

tax and an excise tax imposed on a corporate ecis'vitjtf the question musf be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the ?a hposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 



the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in && 
v. Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

pmviously decided by the Court 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and subs&nce, without regard to 

form. Conqress cannot bv anv definition it may a d o ~ t  conclude the matter, since it 

cannot bv leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 



At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US.  Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgel that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment) 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntary. 

Dwight E. Davis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 1W/o enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 

These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 



A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,39f (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

&The individual income tax is a direct tax subject to apportionment 

*The corporate 'income' tax is an indirect tax, not subject to apportionment. 

*The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

ib The word 'income' is not defined in the Internal Revenue Code. 

ITP The 16" amendment did not authorize any new taxing powers. 

&- The taxing powers of the federal government were the same after the passage 

of the 16" amendment as were existent before the passage. 

W The 16" amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1e Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bil l  Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 



.The corporate 'income' tax is an indirect tax, not subject to apportionment 

.The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

Ib The word 'income' is not defined in the Internal Revenue Code. 

b The 16" amendment did not authorize any new taxing powers. 

b The taxing powers of the federal govemment were the same after the passage 

of the 1 6'h amendment as were existent before the passage. 

b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16* Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn% Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents fo prove your case. That's whv we don't relv 

on it. (Note: The federal govemment cannot admit to their "mistake" because they - 
have been fraudulen tly collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefire people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 



Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 5: 04 CV 0101 

Hon. Richard Allen Enslen 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

k- 
/ Defendant 

Contact Pro Se Plaintiff, 

acting group spokesperson, 

Charles F. Conces, 

9523 Pine Hill Dr., 

Battle Creek, Michigan 49017, 

County of Calhoun, 

Phone 1-269-964-7025 



NOTICE and MOTION FOR RECUSAL 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Notice to Judge Enslin, and a Motion For Recusal of Magistrate Judge Ellen S. Carmody 

Notice To Judge Richard Enslen 

A clarification hearing was scheduled for January 18, 2005 at 11 a.m. in the Grand 

Rapids courtroom of Magistrate Judge Ellen S. Carmody. Plaintiffs had requested the 

hearing in order that Magistrate Carmody should explain and clarify her ruling of 

December 13, 2004, in which Carmody stated, "The Court being fully advised in the 

premises, having reviewed the motion and the response: IT IS HEREBY ORDERED that 

Plaintiffs' Motion for More Definite Statement (Dkt.5) is denied." 

In attendance were Charles F. Conces, William Price, Charles Redrnond, Nancy 

Beckwith, and Robert Warner, each being one of the 156 plaintiffs in this class action 

lawsuit. Charles F. Conces was the spokesperson for the entire class of plaintiffs, in 

accordance with Court Rules. 

After several court filings by the Plaintiffs and the DOJ attorneys, the issue came down 

to the matter of personal jurisdiction and subject matter jurisdiction of the Department of 

Justice (DOJ) to defend the Internal Revenue Service (IRS) in this action, and whether 

the IRS was a government agency or an outside agency of government, and whether 

immunity attached to the IRS fraudulent actions. 

The request for the clarification hearing was a legitimate attempt by Plaintiffs to discover 

the truth of the matters at issue and to place these clarifications on the record. 



"Pleadin~s are intended to serve as a means of arrivin~ at-fair and iust settlements of 

controversies between litigants. They should not raise barriers which prevent the 

achievement of that end... Proper pleading is important, but its importance consists in 

its effectiveness as a means to accomplish the end of a just judgmeni" MATY v. 

GRASSELLI CHEMICAL CO., 303 U.S. 197 (1938). 

The DOJ attorney had not placed anythmg on the record, which would support the 

assumption that the IRS is a governmental agency. Plaintiffs were seeking to establish if 

there were any supporting facts or evidence for the DOJ claim. 

"Unsupported contentions of material fact are not suffient on motion for summary 

judgment, but rather, material facts must be supported by affdavits and other 

testimony and documents that would be admissible in evidence at triaLn CINCO 

ENTERPRIES, INS. v BENSO, Okla, 890 P.2d 866 (1 994). 

"If discovery could uncover one or more substantial factual issues, plaintin was 

entitled to reasonable discovery to do so prior to district court's granting of motion for 

summary judgment. Fed Rules Civ. Proc. Rule 56(e), 28 U.S.C.A. Williamson v. U.S. 

Dept. Of Agriculture, 815 F.2d 368 (5& Cir. 1987). 

"... allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffient to call for the opportunity to offer supporting evidence. We cannot say with 

assurance that under the allegations of the pro se complaint, which we hold to less 

stringent standards than formal pleadings drafted by lawyers.. . Haines v. Kerner, 404 

US 51 9 (1 9 72). 



Plaintiffs had placed several issues on the record that established that the IRS has never 

been established as a governmental entity by an act of Congress. Plaintiffs had provided 

research done in Chrysler vs. Brown in footnote 23. 

Further, in the Diversified Metals case, the DOJ denied that the IRS is a government 

agency. Diversified Metal Prods., Inc. v. T-Bow Co. Trust, 78 AFTR 2d 5830, 96-2 

USTC par. 50,437 (D. Idaho1996). Therefore, the DOJ claim is barred by estoppel. 

Black's Law Dictionary (Seventh Edition): 

Estoppel, n., A bar that prevents one from asserting a claim or right that contradicts 

what one has said or done before or what has been legally established as true. 

It is also known that the Internal Revenue Service does not have the "franking privilege" 

that government agencies have, as a matter of course. 

The Internal Revenue Service had the opportunity to dispute the allegation that the IRS is 

h- a private corporation, when it was served with the lawsuit and before the lawsuit was 
-P-- 

filed, and chose not to reply. 

The terms of incorporation of the IRS can also reveal the true status of the Internal 

revenue Service. The IRS should be compelled by this court to produce such 

incorporation terms as evidence. 

The DOJ attorney filed a "United States' Notice of Non-Reply" to the Plaintiffs' 

"MOTION TO STRIKE 'UNITED STATES' MOTION TO DISMISS' and to the 

Plaintiffs' "NOTICE OF DEFAULT' and the Plaintiffs' "COUNTERCLAIM filed by 

Plaintiffs, thus leaving standing all of the above allegations, facts, and points of law as 

provided by the Plaintiffs. The DOJ attorney falsely stated that "With respect to the part 

of Mr. Conces's December 10,2004 Motion beginning on p. 8 and labeled NOTICE OF 

DEFAULT, the United States notes that the court denied Mr. Conces' application for 



entry of default on December 10, 2004, as the United States has filed an appearance and 

motions in this matter." Such statement does not state the truth, since the Magistrate 

Judge only denied the "Plaintiffs' Motion for More Definite Statement" and no other 

Order was given as to the "Notice Of Default" or as pertains to the "Counterclaim". 

Nothing has been placed on the record by the DOJ attorney by which a determination can 

be made by the Court pertaining to the "Notice Of Default" or the "Counterclaim". 

Therefore, they must be accepted as true and unrebutted, by the Court. 

MOTION FOR RECUSAL OF MAGISTRATE JUDGE ELLEN S. CARMODY 

At hearing, Magistrate Carmody stated that her Oath of Office was on file in the 

Clerk's offke and that she had taken the Oath. Magistrate Carmody appears to 

have violated her Oath to treat all litigants fairly and impartially. 

Judge Carmody violated the Code of Conduct for United States Judges in several 

respects. Each of the Plaintiffs, who were present at the hearing, is willing to 

make a sworn statement as to the conduct of Magistrate Judge Ellen Carmody, if 

Judge Enslen deems that such be necessary for recusal. 

From: CODE OF CONDUCT FOR UNITED STATES JUDGES1 

CANON1: A JUDGE SHOULD UPHOLD THE INTEGRITY AND 

INDEPENDENCE OF THE JUDICIARY 

"Although judges should be independent, they should comply with the law, as 

well as the provisions of this Code. Public confdence in the impartiality of the 

judiciary is maintained by the adherence of each judge to this responsibility. 



Conces had simply stated that Magistrate Carmody's allegation against him was 

not true. Magistrate Carmody used the presence of the Marshals as a threatening 

gesture against the Plaintiffs and the Spokesperson, Charles F. Conces. 

5. Magistrate Carmody's Order of denial of Plaintiffs' Motion For A More Definite 

Statement was a denial of the Plaintiffs' judicial due process to proceed under 

Rule 12 (e). The Motion was entirely proper and made for the proper purpose of 

discovering the truth as to whether the IRS can be defended by DOJ attorneys 

when the IRS commits acts of fraud and causes great and serious injury to the 

Plaintiffs. 

6.  Magistrate Carmody made her December 13, 2004 judgment of denial on the 

basis of false and misleading statements by the DOJ Attorney. Plaintiffs had listed 

the false and misleading statements by the DOJ Attorney in a prior court filing, 
- . -, 

and stated why each statement was false or misleading. At the hearing, the DOJ 

attorney did not object to the allegations by Charles F. Conces that the entire 

document that had been filed by the DOJ was false and misleading. Magistrate 

Carmody did not comment on the allegations and proceeded to end the hearing 

shortly thereafter, thus blocking further discussion of the matter. 

"Statements of counsel in their briefs or arguments are not sufficient for the 

purposes of granting a motion to dismiss or for summary judgment." TRZNSEY 

v PA GLL4R0, D. C. Pa. 1964,229 F. Supp. 647. 

7. Magistrate Carmody's lack of interest and lack of comment on the provably false 

and misleading statements by the DOJ attorney, Heather L. Richtarcsik, clearly 

showed a bias in favor of the DOJ attorney and, contrarily, Magistrate Carmody's 



vocal and threatening demeanor and fierce words against Charles F. Conces in 

regards to the perceived, but unproved allegation that Mr. Conces had made a 

false statement in the filings. Each Plaintiff, present at the hearing, strongly 

concluded that Magistrate Carmody had a strong bias in favor of the DOJ attorney 

and are willing to testify to that fact. 

8. Magistrate Carmody's denial of the Plaintiffs' "Motion For A More Definite 

Statement" had the appearance and the reality of effecting an obstruction of 

justice as sought by the Plaintiffs. The integrity of the Court was undermined and 

the United States was injured by the denial. The law states that all pertinent issues 

should be presented and a limitation by a judge of any of the pertinent issues is 

not permitted. Plaintiffs have lost all confidence in the capacity of Magistrate 

Carmody to act in a fair and impartial way toward the Plaintiffs. 
> -  - - 

9. It appears as though Magistrate Carmody had ex-parte communications with DOJ 

attorney, Heather L. Richtarcsik, before the hearing of January 18, 2005. There is 

some evidence to this effect. If Magistrate Carmody and Heather Richtarcsik wish 

to deny any ex-parte communications, Plaintiffs wish to question them separately 

in depositions. Plaintiffs are under the impression that Magistrate Carmody made 

arrangements with Heather Richtarsik that were biased heavily against the 

Plaintiffs. 

Plaintiffs respectfully pray that Magistrate Judge Ellen Carmody be recused fiom 

this case, for the reasons stated above. 

Date: 

Signed: 



Charles F. Conces 



From: Loma Wharton 
1 1 10 Abraham Avenue 
Winston, OR 97496 

February 01,2005 

Mark S. Kaizen 
Designated Federal Officer 
The President's Advisory Panel on Federal Tax Reform 
1440 New York Avenue Suite 2 100 
Washington, DC 20220 

RE: January 28,2005 Court Filing, Class Action, Case number 5: 04CV0101 
against Internal Revenue Service, U.S. District Court of Western Michigan, and 21 
Page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned 
Class Action lawsuit, Case Number 5: 04 CV 0101 against the Internal Revenue Service, 
Mark Everson, Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and 
judges. I personally can provide you with evidence of illegal activities of 3 Agents and 
as a group the Lawmen can provide you with evidence of illegal activities of other IRS 
agents or alleged IRS agents. These agents have all committed felonies cognizable in 
law. These agents need to be removed or suspended from their positions immediately, 
according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

1) Violations of IRC 7214; knowingly and deliberately attempting to collect a debt that 
is not owed from our membership by means of threats to employers and banks, and 
illegal seizures of property, 

2) Filing false documents; knowingly and deliberately entering false information into 
alleged "accountsJ1 of our members, 

3) Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

4) Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

5) Mail Fraud, sending false and misleading documents through the U.S. Postal 



Service, 
6) Fraud; deliberately and knowingly misapplying the tax laws under "color of law", 

such as misapplying the word 'income" and falsely stating the effect of the 1 6 ~  
Amendment, 

7) Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for the 
collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, in fact, 
the regulations for "income taxes" fall under 26 CFR and have no force or effect of 
law on our general membership, 

8) Threatening and intimidating witnesses in our class action lawsuit, 
9) Depriving our membership of our protections under the US. Constitution, such as 

a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16'~ Amendment, and 

10. Violation of the R E 0  laws; racketeering by means of collusion among numerous 
IRS agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves 
in said illegal activities, but are not limited to the following: 

1) Dan Myers, Cincinnati IRS office, 
2) Regina Owens, Cincinnati IRS office, 
3) Jeffrey D. Eppler, Kansas City IRS office, 
4) Dennis Parizek, Ogden, Utah IRS office, 
5) Susan Meredith, Fresno IRS'office, 
6) Larry Leder, Philadelphia IRS office, 
7) Thomas D. Mathews, Ogden, Utah IRS office, 
8) Timothy A. Towns, Ogden, Utah IRS office, 
9) Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 
10) M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 
11) Kenneth Campagna, Morton Grove, Illinois IRS office, 
12) Anthony J. Aguiar, Las Vegas IRS office, 
13) Debra K Hurst, Kansas City, Mo. IRS office, 
14) Sandy Charter, Kalamazoo, Mich. IRS office, 
15) Mary Jo Fedewa, Lansing, Mich. IRS office, 
16) Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1-877- 

777-4778, 
17) Miss Mosely, Employee number 540 1 149, Taxpayer Advocate, phone 1-877- 

777-4778. 

Whenever I, or other members of our organization, ask for a statute and 
implementing regulation to determine our liability, the IRS agents refuse to respond or hang 
up on us and refused to speak any further. This appears to be the standard practice of the 
Taxpayer Advocate's office personnel. I, personally, have never been presented with a 
statute and regulation that makes me or our membership liable for any "income tax" as 



would be provided in 26 USC and 26 CFR. Further, an exhaustive search has revealed 
none. 

These agents have continued their illegal activities even though we have demanded 
that they cease and desist, and we have demanded a showing of their lawful authority and 
credentials. They all refuse to answer. These actions can onlv be equated with fraud, 
as ruled in US. v. Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 102 1, 1 032, and 
Carmine v. Bowen, 64 A. 932. 1 personally, and our membership continues to receive 
threatening letters from multiple IRS "service centersn, some without any signature or 
printed name on the documents. 

I demand that you present the enclosed 21 page Liability Report and Court 
Filing, Class Action, Case number 5: 04CV0101 in the U.S. District Court of Western 
Michigan to each member of The Presidents Advisory Panel on Federal Tax Reform. 

The prosecutorial power is invested in the DOJ. It is the duty of the DOJ to examine 
the evidence and sworn statements of myself and the complainants (the Lawmen in 
general) and they must convene a Grand Jury so that we may be witnesses against these 
agents. At a minimum, these agents must be suspended from their duties until such time 
that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS 
agents, then schedule a meeting with our Chairman, Charles F. Conces, to explain your 
determination. If you or the IRS can prode the i#rplementing regulations for 26 USC 
6321, 6323, and 6331 that make us liable for "income taxes", then I will stand corrected. 
Otherwise, it would be a wise decision to move forward promptly so as not to delay justice. 

Let me know that you have received my letter and send your response to the above 
address. To save you trouble and time, you may wish to correspond with our Chairman: 
Charles F. Conces, 9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1- 
269-964-7025. 1 wish to remind you that you are also required by 26 USC 7214 (8) to 
report this to the Secretary of the Treasury. 

ALL RIGHTS RESERVED. WITHOUT PREJUDICE. 

Sincerely, /' 

I Marie Wharton 

Witness: Witness Name: 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1e Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There am also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and e t k t  of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effwt of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. .that is, i f  you accept an agent's statement concerning the law 

and i f  his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authorityrity See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409, 391; United States v. Stewart, 311 U.S. 60, 70 , 

108, and see, generally, In re Floyd Accepfances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be awrt ioned among the several 

States which may be included in this union, according to their respective 

Numbers. .." and also in Article I, sec. 9, "No Ca~itation, or other direct, 

Tax shall be laid, unless in pm~ortion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in hme in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as mled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the risht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administfators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise fax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take mot in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16'~ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially tme. The 

Amendment only applies to corporate pmfits, not to an unincorporated 

individual. 

Affer the 16h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues wen? decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax wem. It overturned the 1894 income 

tax act because of lack of apportionment So you can see that the 

apportionment pmvision is very important 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 

31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propem which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, prouerhr which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 21 7 , 35 L. ed. 994, 3 Inters. Corn. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226 , 52 S. L. ed. 

lO3I,lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled= 



". .. the contentions under it (the 16& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simpli@ing the situation and 

making clear the limitations on the taxing power ... would create raclical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1@ Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overtztm me 166 

Amendment as being unconstitutional. It chose to limit the authority of the 

166 Amendment by placing limitations on the word "income" in the 166 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate pmfit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 166 Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the cnrx of the matter lies for us and the income tax. All these 

counts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 66 Amendment. They fudher pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 $h Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), fhe Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 

759.15 SUP. S t  Rep. 673,158 U.S. 601 -39 L. ed. 1108.15 SUP. C t  Rep. 912, which 

held the income tax provisions of a ~revious law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509. 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amountina in effect to a direct tax upon proper@ within 

the meaninq of the Constitution, and because not apportioned in the manner 

reauired by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any tnre federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the r i g h t  to work a privilege. Remember 

that government officials and their oficial literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirrect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartialfy, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the nrle of apportionment 

and indirect - under the ~ l e  of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax am both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's nrlings on the f f l  Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be W i r e d  away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This Wing maintains the distinction between fypes of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not pumhasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to 'Voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (191 1): 

This case defines excise faxes, in case you wonder i f  the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const Lim. 7b ed. 680." 

In U S v. WHITRIDGE, 231 US. 144,147 (1 913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, af&x Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or Mivilene tax, and not in anv sense a tax 

upon promrtv or upon income merehr as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 1bh 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lo we..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meaning in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court" 

Comment: So the word "income" has the same meaning after the 166 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supmme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income9 in the 166 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has fo do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

,"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely e n t e d  into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the I@ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations pmvided, except in the case 

of an American citizen working overseas or a fbreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer, 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



'prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 dings, alone, destroy the federal 

government's claim that the 16h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibid, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constiition permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years &er the 166 Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 1 e  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a bue excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the lbh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

pmvision was still active Mer the passage of the lbh Amendment In other 

words, if the tax had been an excise tax covered under the 1bh 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'h Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, shoukl not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions aduanced in argument to support it. .. " 
"...the whole purpose of the Amendment was to relieve ail income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LO WE, 247 US 165 (191 8): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conkrred no new powers of taxation, but also that the 16h Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (191 8): 

"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

woMproperty converted fo remuneration/compensation. 

Smietanka as in the Jd consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court" 

Bowers v. Kenbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequentJy passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without a~portionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1 918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1 e  Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16" 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could if ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400= "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the fwo and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has mled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US f 89,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modMed by the amendment, and that 

the latter also may have proper e W ,  it becomes essential to disfinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, acconffng to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv leaislation amr the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. 

This can be explained by the %oumes of income" mlings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballad gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballanl further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no ' ~ r o s s  income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the mle of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - W13/53 ) 
"Let me point this out now. This is where the sfnrctute diiks. Your income fax is 

a lW? voluntary tax and your liquor fax (A.T.F.) is a 100? enforced fax. Now the 

situation is as diflFerent as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable h r  the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in omler at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 1000A voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done f m l y  and voluntarily. 

SUMMARY POINTS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



P The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16" Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson *om South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratZfyng and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - '7he Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wordng in some states in order to get their legislators to ram-  Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people wlho are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't r e l ~  

on it (Note: The federal government cannot admit to their "mistake" because they 

have been iiaudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contmy nature, 

con&ct Mr. Conces so that any necessary changes can be incorporated 

into this lieport. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et aL 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et aL, 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Midavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintic acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D. 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): ". .. 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers.. . 
Plaskey v. CIA, 953 F.z"~ 25, "Court errs if court dism'sses pro se litigant without 

instructions of how pleadings are dement and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not Limited to: 1) JeEey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunity granted to a class however limited, having the effect to &wive another class 

however limited of a personal or property right, is just as clearly a denial of equal 

protection of the laws to the latter class as the immunity were in fmor oJ or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7& Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 came of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, eg., Curtis vs. Loether, 415 

U.S. 189,195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisrliction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy meeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) mises under the Constituiion or Imvs of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of diflerent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U S  C. 41( l), 28 USLA.  41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the r e k a l  to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fiaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refbed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualifj, himseg in any proceeding in which his imparhrhality might reasonably be 

questioned.. He shall alisqualrfi himserf in the following circumstances: Wirere he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries £?om this Honorable Court under the rulings and protections of the 

14' Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law7', by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental ridis, safepuarcied bv the first eipht 

amendments against federal action, were also safeguardid against stute action bv the 

due process of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 2 9  U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equdy protected against state invasion by the Due 

Process Clause of the Fourteenth Amendmeni. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)" GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

" m e  due process clause requies that every man shall have the protection of his day in 

court, and the beneJit of the general law, a law which hears before it condemns, which 

proceeds not arbitrananly or capriciously, but upon inquiry, and renders judgment only 

afer trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

11 0 US. 516, 535,4 S. Sup. Ci. I l l .  It, of course, tends to secure  equal@^ of bv in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principe of equality of 

application of the law. 'An men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxim showing the spirit in which 

Legislatures, executives and coum are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has Iong been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of m*stence. " Gomillion v. Lightfoot, 364 US. 339.345. 

"...constitutional deprivations may not be jushxed by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENTUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right c m o t  be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of lve, the ordnary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a alistinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The urouertv that everv man has is his personal labor, as ii 6 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing [it] ... in what manner he thinks proper, without injury to his 

neighbor, is a phin violation of the most sacred propertyw. Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a Imufd business, and thereby acquire pecuniary profits, & 
prouertv, is indis~utable.~ TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constkution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been depnitely stated Without dorrbt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to en~age in anv of the 

common occu~ations of life, to acquire useful knowledjge, to lldarry, establkh a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., I l l  US. 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, I36 US. 313 , 10 Sup 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578, 17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. Nau Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, B & Q. R R. v. McGuire, 219 US. 549 , 31 Sup. Ct. 259; 

Truax v. Raich, 239 U S  33,36 Sup. Ct. 7, L R A. 1916D,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 US. 590, 37 Sup. Ct. 662, L R A. 1917F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Ca v. Dodge, 246 US. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Trum v. Corr&an, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525,43 Sup. Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass 474, 86 IV E. 925,128 Am Si. Rep. 439, 23 

L. R. A. (N. S.) 14%" MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRA'ITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tar to be imposed with 
respect to the doing of business in corporate form because it desired that the excise 

should be imoseal, approximately at least, with regmd to the amount of benefa 

presumably derived by such corporations from the current opmaiions of the 



government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. L ed 107, 419,31 

Sup. Ct, Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to taw a legitimate subject of taxation as afianchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from propertv which, considered bv itselL was not tauable," 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the tim~tafions which the Constitution 

imposes upon the right to levy &e taues, and ii could not be saki, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantid riiffmence between the carrying on of business bv the cortorations t a x 4  

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

'2 monopoly is defined 'to be an instiution or allowance fiom the sovereign power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buyimg, selling, mking, working, or using of anything wherebv anv person or personsL 

bodies politic or cornorate, are sought to be restrained of anv freedom or libertv they 

had before or hindered in their Imuful trade.' All wants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons fiom getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful aade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifls' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment," TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fbher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of exrexrsting. m e  corporation is 



an art~jicial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own proper@ are nafural riphts for the eniovment of 

which an excise cannot be imposed" 

Jerome H. Sheip Co. v. Amos, 100 Ha. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess proper@ is a ri~ht,  not a 

privilege ... The right to acquire and possess proper& cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the rnere right to 

possess the fruits thereof; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizinx and 

receiving income or earnings is not a privilee that can be taxed. ..Since the right lo 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the nrodud of  the joint efforts of the state and the recwient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the swe as its share..." S i m  v. Ahrens el ad, 

271 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. CaL 1983): "[Aln unlawful or unauthorized 

exercise of power does not become legitimated or aufhorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B), IRS agents carried out wholly unlawfiil actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 



11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. UnitedStates, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act withouf the scope of the authority so defjned does 

not bind the princi~al, and all persons dealing with such agents are charped with 

knowledke of the plxlent of their authoriiy. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the jbnn in whkh the government functions, anvone entering into an 

arrangement wi#h fhe government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himelf may be unmvare of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fkaudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

afidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16" Amendment Claim 



14)The IRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fiaudulent, misleading, and fklse. Such false claim is based on the wording of the 

16" Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarifj. the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratped on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'. While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 16" Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes &her than the false and misleading statement as stated in the 

preceding paragraph and flirther contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power wanted bv the 



Constitution and the Sixteenth Amendment and made laws requirinn all 

individuals to pay tam" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16 '~  Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~  

Amendment unquestionably did not reauire all individuals to pay tax. See 

rulings on the force and authority of the 1 8  Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling ii was settled that the 

provisions of the 1@ Amendment conferred no new power of taxatioa." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect twes on income, whatever source derived' without apportionronsent 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subject wain the 

taxing mwm. * 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arlsesfrom the conclusion that the I& 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes And the far-reaching eflect of 

this erroneous assunption wiU be made clear by generalizing the many contentions 

advanced in argument to support it.. . * 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sideenth Amendmenl; although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent deciSwns, it 

does not extend the taxingpower to new or excepted subjects, ..." 



DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

''An examination of these and other provisions of the Act (The 1& Amendment) 

make it plain that the lezislative purpose was nof to fax property as such, or the 

mere conversion of property, but to tax the conduct of the business of cornorations 

organized for profit upon the gainful returns from their business operations. '" 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1 6  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect aaributed to them before the amendment 

was adopted " 
"As repeatedly held, this did not extend the taxing power to new subiecis... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixleenth Amendment authorize and support this tax and the attenrlant 

diminution; that is to say, does it bring within the taxing powers subjects 

ther-re excepted? The court below answered in the negative; and counsel for 

the government say= 'It is not, in view of recent decisions, contennded that this 

amendment rendered anything taxable as income that was not so taxuble before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the SEdeenth Amendment and made laws requiring all 

individuals to pay taw." As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16" 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laici, unless in 

proportion to the cens us...." 



"As to the states and their municipalities, this (contributions to expense of 

governmens) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part through wises  and indirect taxes upon 

luxuries and consumtion generally, to which direct taxatwn mav be added to the 

extent the rule of apportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of fiee persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three--#hs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratrpd July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be ma& within three years a#er the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed " 
The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possesswn and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinrler his ernlovine this strength and dexi& in what 

manner he thinks proper, without injury to his neiehbor, is a plain violation of this 



most sacred propem. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things exising when it wasframed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischkf and the 

remedy. State of Rho& Island v. The State of Massachusetfs, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'tares laid upon the manufmture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cornorate ~rivileaes. .' Coolq, Const Lim ? ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is &fined to be an inland imposition, sometimes upon the consurnpiion of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manuf@urer, and sometimes upon the vendor.* 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 



"/Tlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'[TIhis Court now has reiected the concent tlrat co&uiZ;Onal rights turn upon 

whether a governmental benefd is characterized as a "rightw or as a ''privilew. "'" 

Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Rkhardson, 

403 US. 365,374 (1971)). "ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 1913 after the 16' 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv C o n m s  aabpted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefir presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S 107,165 , 55 S L. ed 107, 41 9, 

31 Sup. Ct Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subjed of taxation as a franchise or 

privilege, was not debarred by the Constirution from measuring the taxation by the 

total income, ahhough derived in part from propertv which, considered bv &elf, 

was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intendad to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in eflat to a 

direct tax upon property, and was invalid because not apportioned according to 



populations, as prescribed by the Constitution, The act of 1909 avoided this 

difJiculty by imposing not an income tax, but an m i s e  tax upon the conduct of 

business in a corporate capacitv, measuring, however, the amount of tax by the 

income of the cornoration." 

"Whatever diffxuliy there may be about a precise and scientiix defutition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or us a musure of the 

tax; conveving rather the idea of gain or increase arising from cornorate 

activities. * DOYLE v. MlTCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further conf i i t ion  of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 St& 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WaU I, 16, that an 

individual was taxuble upon his urouortion of  the earnings of the cornoration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, prof@, or inwme of any person entitled to the same, whether aIivided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confbsion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the I 6 Amendment), g acceded to, would cause one 

provision of the Constaution to destroy another; that is, thev would result in 

bringing the ~rovisions of the Amendmenl c~~enf~ting a dired tax from 

ap~ortionment into irreconcilable conflist with the general reauirement that aU 



direct taws be apportioned ... This result, instead of sinplz~ing the situation and 

... making clear the limitations on the taxing power would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16" 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

speczjired level do not have to fde returns. " 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001  ...................................... 2 6  P a r t s  1, 31, 55,  1 5 6  
27 P a r t s  1 9 ,  53 ,  194 ,  250,  296  

6011 . .  ................................ - 2 6  P a r t s  31, 40, 55 ,  156 ,  3 0 1  
27 P a r t s  25 ,  53,  194  

6020 .............................................. P a r t s  53,  70  
6021  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  53 ,  70 
6031  .................................................... 2 6  P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and it3 accompanying regulafions, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amp1cYid by the regulations. When the stali.de and reguladons are so inexfricably 

intertwined, the &missal must be held to involve the construction of the statute." 

UNlTED STATES v. MERSKY, 361 US. 431,438 (1%0). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

**[Wje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. ** 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations me complete without the 

other, and only together do they have any forcc In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the informafzrmafzon 

are founded on 1304 and ils accompanying regulations, and the information was 

dismissed solely because itr allegations did not state an oflense unnder 1304, as 

amplzjiid by the regulations. m e n  the statute and regulations are so inextricably 

intertwined, the &missal must be held to involve the construction of the statute" 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

"[W/e think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itsew would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 



is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speczjiilly pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wiggleworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Ca v. Worthington, 141 US. 468, 474 , 12 S Sup. Ct. 55; Bendger v. 

United States, 192 U S  38, 5 5 ,  24 S Sup. Ct. 189." GOULD v. GOULD , 245 US. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

tesa;rj,, that his testimony, ~ i n b o d u c e ~  would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of the state and the recbient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ..." Sims v. Ahrens et all, 

2 71 S W Reporter at 730. 



20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meanina in all of  the Income Tax Acts of  Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definifely 

settled by decisions of this Courl. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in iis enactment and the subject-matter of its operation. It is at 

once auparent that its terns embrace corcorati0n.s and joint stock cony,anles or 

associalions which are omanized for prom, and have a cauilal stock represented by  

shares. Such joint stock companies, while dqfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 FZd 575 (1943): 

"The Treasury cannot by interpretive regulafion make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can C o n m s ,  without 

apportionment, tax thd which is not income within the meaning of the 16th 

AmendmenL " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising uruier the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income wifhin the proper 

dejinirion of the term 'gross income'. Certatrtatnlv the term 'income' has no broader 



meaning in the Income Tw Act of 1913 than in that of 1909, and for the present 

pumose we assume there is no aVf5erence in its meaning as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 l?2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

" ... we sympathize with the taxpayer who in fact relies upon what he acceptk as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to dechre the 

law applicable to a given situation." (Carpenter v. Unifed States 495 F 2d 175 

at 184). 



24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inexirkably intertwinerij the disnrissal must be held lo involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431,438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a h u d  and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

conl?onted with such unlawful actions, Defendant's agents r e k d  to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry lefl unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRT. Our revenue system & based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also US. v. Pru&n, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 



Fraud Deceit, deception, artzpce, or trickery operating prejudcially on the rights of 

another, and so intended, by inducing him to part with propenty or surrender some 

legal right. 23 Am J2d Fraud § 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a wor4 silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Suilzr, 241 111 521, 89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and vercyed with the taxpayer. Ako, any adjustments will be fully qiaineti; 

and the taxpayer will be informed of h M e r  rights." 

"lf the taxpayer claim. the assessment is wrong or has additional informarion 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action, " 

26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 



1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refbte the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refksed to refkte or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a malerial fact peculiarly within his knowledge and he fails without excuse to 

test& that his testimony, i f  introduced would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take ofsxial adion simply by giving oral approval to a letiter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the responden&' 

constitutional rights, when vindication of those rights has been rendered difficult or 



imossible bv the actions of other state off~ials. @. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if codtonted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)/ of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 



h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an &davit in which damages are 

stated in regards to said Plaintiff. These afidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4" AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fblly stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4' Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of Iaw (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 



This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support ii. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fiaud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaintiffs constitutional rights. * 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 



36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fa and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintsthe amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were idly stated herein. 



38) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to supporC il. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B. 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5* and 1 4 ~  Amendment Due 

Process requirement, after being hlly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 



"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. 41.339-342.'' Tire Court goes on to say, 'The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leveLW "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the walL Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cf: 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 
"1. The Horida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of h w  by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. 41. 80-93. 

(a) Procedural due process in the cont~xt of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded qpplkatrons for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the stan@oint of the application of the Due Process Clause it is inunaterial 

that the deprivation may be tenporary and nonfinal during the threeday post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifxs creation of a 

broad exception to the warrant requirement for intrusions in fruherance of tar 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the juement of the 

District Court and remanded for further proceedings is fortifd by the faci that 

construing the Act to permit the Government to seize and hold property on the mere 



good-faith allegation of an unpaid tax would raise serious constitutrional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjuliication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an oppofluniity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivaiion must be ma& Here the Government seized 

respondent's property and contends that it has absoiutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedj in the Tax Cour~" 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (196). 

" f i e  taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(196). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comrn'n of California, 271 US. 583. "Constitutional rights would be of little 

value vthey could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefH to the State Pp. 542-544." KARMAN v. FORSSENICJS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of wawants of distraint, the making of 



the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental r i ' t s ,  safeguarded by the first eight 

amendments against federal adon, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a crim'nal prosecution." 

Grosjean v. American Press Co., 297 US. 233,243 -244 (1936). 

"We think the Court in B a s  had ample precedent for acknowledging that &e 

guarantees of the Bill of  Rights which are fundamental safeguards of  libertv immune 

from federal abridgmenl are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders juement only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protedion of the general rules whiclr govern society. Hurtado v. California, 

11 0 U.S. 51 6,535 , 4  S Sup. Ct 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'Z'?iis is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the mid in which 

Lepislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be aerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 



the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious exercise of that power wherebv a wronnful and highlv injurious invasion of 

propertv rizhts, as here, is practicallv sanctioned and the owner stripped of all real 

remedy, is who& at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Inked, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to dwrive another class 

however limited of  a personal or proper@ right, is just as clear& a denial of  equal 

protection of the laws to the latter class as if the immunity were in favor of; or the 

deprivation of rjght permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 



Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for h u d  and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of l a f i l  usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

cornmunications, which contained threatening, false, and fraudulent documents. 



50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have k e n  suffered by each Plaintiff and 

Plaintiffs h i l y ,  and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintfls affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRWATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiiends, acquaintances, businesses, banks, business associates, and others have 

been fiaudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 



the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the h l l  extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs afidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 



in occupations of "common right" to sustain their lives. The Constitution affords 

1 protections of our lives and property and rights. The Internal Revenue Manual 

I also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): " m e  individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrtcial entity which owes its existence and charter powers to the state; but &e 

individual's rkhts to live and own property are natural rights for the eniovment of  

which an arise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right i s  the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

tawed as a privileg~ " 

"Zncome is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et all, 271 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

62)Plaintiffs were deprived of their rightfhl protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16~' 



Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confmion is not inherent, but rather arises from the conclusion that the 1 8  

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, although direct, should not be subiect to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintifl's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 



removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

PlaintW s affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affied herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16& Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

coqbrate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 



citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 US. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, an4 upon conviction thereof. . . shall be punished for each offense by a 

_fine ... ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census...." And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes As to the federal government, it is 

attained in part through excises and indirect taxes upon luxuries and consumption generallv, 

to which direct taxation mav be arided to the extent the rule of  apportionment allows." 



" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of the earnings of the wrporation although not declared as Bvidenals, That decision 

was based upon the very special language of a clause of section 117 of the act (13 Staf. 282) 

that 'the gains and pro@& of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profas, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themrelves, and have been folbwed in aU communities fiom time immemorial, 

must therefore be free in this countty to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sw, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that fieedom which they claim as their birthrighf. It has been well said that 

'the property which every man has in his own labor, as it is the original foundaiwn of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterig in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who mght be disposed to enploy him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature annot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and d i t i o n  and mceipts of income is therefore not a "priviiege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to folow any lawful v&n and to 

make contracts is as completely within the protedion of the Constitution as the right to hold 

property fiee fiom unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by wnfract. The right, therefore, to conlract cannot be 

inftinged by the legislature without violating the leiier and spirit of the Constitutio~). Every 



POLLOCK stated, "...that such tax is a direct tax, and wid because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken." These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

uThus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and inaIirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of unifoRnity were a w e d  in view of that distinction and those 

systems.. . " Pollock, 157 US 429,573. 



The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whok law. It diicriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legidation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the US. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (19 1 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consunaption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privile~es. .' Cooley, Const. Lim. P ed 680." 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of beneft presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise 1231 

US. 399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proper@ which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned according to ~o~ulatwns,  as prescribed by the Constitution. The act of 

1909 avoided this drulty by inposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefrts of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other k i d  ofprofiabk business." 

"... the annual gains of such corporations are certain& to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 16' Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 16U Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance wifh the regulation of 

apportionment. " 



"...it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the I@ Amendment conferred no new power of taxaiion.. " 
". ..it was settled in Stratton's Independence ... that such tax is not a tax upon property ... 
true excise levied on the resull of the business.." 

Also in 19 16, the U.S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the conf~~~ion is not inherent, but rather arises from the conciusion that the 16U 

Amendment provides for a hitherto unknown power of taxation; that is, a power to lay an 

income tar which, d o u g h  direct, should not be subject to the regulation of qportionment 

applicable to aU other direct tams. And the far-reaching eflect of this erronwus assumption 

will be nmde clear by generalizing the nuuty contentions advamed in argument to support 

it. .." 
BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~  Amendment with the "apportionment" 

requirements: 

"...the whole purpose ofthe Amendment was to relieve all income Cams when imposed from 

at,aortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the timirations of 

the Constitution and harmonizing their operation. " 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or wepted 

subjecis.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 16' 

Amendment. 

" (The) Income Tax Ad of June 30, 1844 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubburd, 12 Wall. I, 16, that an individual was taxable won his 

proaortion of the ear- of the wrwrotion although not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 SCal. 282) 

that 'the gains and profirs of all cortpanies, whether incorporated or partnership, other than 



the companies speczrwd in this section, shall be included in estimahmahng the annual gains, 

profir, or income of any person entitled to the same, whether divided or othenuise. ' The act of 

I913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free fiom the normal tax imosed uuon individuals, subiecting 

them to the graduated surtaxes or& when received as dividends (38 Stat. 167, parag~ph B), 

and subjecting the interest of an individual shareholder in the undivided gains and prof* of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permilting gains and profi  to 

accumulate instead of being divided or dstribuled" SOUTIIERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An (?~~miMltion of these and other provisions of the Act (The I@ Amendment) make ii plain 

that the legislative purpose was not to taw property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profa upon the gainful 

retuntsfiom their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising u&r the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income witirin the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no difference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court codinned prior rulings: 

"Tk I@ Amendment must be construed in connection wiih the taxing clauses of the original 

Constitution and the eflect attributed to them before the amendment was adopted" 

"As repeaedy hdd, this did not extend the taxing power to new subjem ... " 
"...it becomes essentiul to distinguish between what is and is not 'income', as the term is there 

used." 



"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Strailon's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and eflect, save only as naodfied by the amendment, and that the lailer also may have 

proper eflect, it bewmes essential to &tinguish between what is and what is not 'inwme, ' as 

the term is there used and to apply the dislinction, as cases arise, according to truth and 

substance, witlrout regard to form Conaress cannot bv any definition it mav adopt wnclude 

the nra#er, since i# cannot bv lepislaiion alter the Constitution, from which alone it derives ifs 

power to legisla&, and within whose limirations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his conpensation be prohibited it can find no jus~@cation in the 

taxution of other inwme as to which there is no prohibilion; for, of course, doing what the 

Constitution permiis gives no license to do what itprohibitk " 

EVANS mher  ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore m p t e d ?  The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendmenf rendered anything taxable as income that was 

not so Carable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'inwme' was so necessary in ifs administration..." 

"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 



1909, and that it has the same scope of meaning was in effect decided in Southern Paczfic v 

Lowe ..., where it was assumed for the purpose of decision that there was no dgference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. R7ren we add to this, Eisner v Mwomber.. .the &#nition of 

'income' which was applied was adoped from Shation's Independence v Howberf, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Conpress 

that was given to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become &#n&ly settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word b'income" has been wrongfblly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongfbl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Congress, without c~~vorfwnment~ 

tax that which is not income within the meaning of the 16th amend men^ " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taration is based upon voluntaty assessment &payment, not upon disirainL" 



The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in US. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liabilio ..." BALLARD gives us two usehl explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD Wher  ruled that "... 'gross income' means the total sales, less the cost of 

goods sow plus any income fiom investments and from incidentd or outside operations or 

sources. 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 16& Amendment. 

INESCAPABLE CONCLUSIONS 

.The iruiividual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

PlaintiHs are not subject to excises laid on corporate privileges. 

.The 16fh amendment only applies to 'income' as deJined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

.Occupations of "common right" cannot be hindered and are rights of Peedom necessarily 

covered by the common law of the US. Constitution. 

F The word 'income ' is not deJined in the Internal Revenue Code. 

b The 16' amendment did not authorize any new tax9ng powers. 

b The taxing powers of the federal government were the same a f t r  the passage of the 16' 

amendment as were existent before the passage. 

b The IM agents are guilty of @aud by refiing to respond to questions @om Plaint& 

according to court ruling precedence. 

F The 1 6  amendment kept the corporate excise tax in the category of indwect tax and did not 

aflect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 



May 13,2003 

(Editofs Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants, when it wants. how it wants with almost 
corndete immunitv." retired Internal Revenue Setvice official Tornmv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former US. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national pditicd figures for no reason other than b redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testiiied. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentSds, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance CommMee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conchsions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



'REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16& Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Memmll, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243fi.S. 389, 409 , 391; United States v. Stewart, 373 U.S. 60, 70., 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article I, see. 9, "No Capitation, or other direct, 

Tax shall be laid. unless in ~ r o ~ o r t i o n  to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

dire& tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in I909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

111 US 746 (1884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is pro~erty, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

( I  921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  a/., Administrators v. United States, 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes) ? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citirgns 

who would disagree with the notion that the telephone or gasoline a& not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16* Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16* Amendment 

The IRS claims that the 16& Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16& Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16& Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmersy Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to ditect taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do no t  It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1 91 3): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 
with respect to the doing of business in corporate form because it desired that the 
excise should be imposed, approximately at least, with regard to the amount of 
benefit presumably derived by such corporations from the current operations of 
the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed. 107, 419, 
31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 
exercising the right to tax a legitimate subject of taxation as a franchise or 
privilege, was not debarred by the Constitution from measuring the taxation by 



the total income, although derived in part from pro~ertv which, considered by 
itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 I), this is also stated: 
"It is therefore well settled by the decisions of this court that when the sovereign 
authority has exercised the right to tax a legitimate subject of taxation as an 
exercise of a franchise or privilege, it is no objection that the measure of taxation 
is found in the income produced in part from property which of itself considered 
is nontaxable. Applying that doctrine to this case, the measure of taxation being 
the income of the corporation from all sources, as that is but the measure of a 
privilege tax within the lawful authority of Congress to impose, it is no valid 
objection that this measure includes, in part, at least, pro~ertv which, as such, 
could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 
142 U.S. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. C t  Rep. 121, 163, as 
interpreted in Galveston, H. & S. A. R. Co. v. Texas, 219 U.S. 217, 226 , 52 S. L. ed. 
tO3t,lO37,28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 
considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 
lay and collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to any census 
or enumeration." If you are not aware of the definition of the word "income" 
given by the US Supreme Coue it will appear as though the 16* 
Amendment cancelled out the two taxing clauses in the main body of the 
Constitution. 

In Brushaber, the Court stated the several contentions being made in 
the case and ruled: 
". .. the contentions under i t  (the 1P Amendment), if acceded to, would cause one 
provision of the Constitution to destroy another; that is, they would result in 
bringing the provisions of the Amendment exempting a direct tax from 
apportionment into irreconcilable conflict with the general requirement that all 
direct taxes be apportioned. ... This result, instead of simplifying the situation and 
making clear the limitations on the taxing power ... would creafe radical and 
destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 
apparent conflict between the two taxing clauses in the main body of the 
Constitution and the 16th Amendment. It didn't have the power to overturn 
those two taxing clauses but it did have the power to overturn the 16th 
Amendment as being unconstitutional. It chose to limit the authority of the 
16* Amendment by placing limitations on the word "income" in the 16* 
Amendment. You will see in the following cases where the Court made this 
limitation as being an indirect tax (excise tax) placed on an activity or 
privilege of incorporation and consequent activities as a corporation, the 
size of such excise tax being measured by the size of the corporate profit. 



The word "income" was ruled as having no other meaning than as being an 
indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 16& Amendment was 
allegedly passed in 1913, and thev all remained consistent and only had to 
reconcile minor differences, such as mining as opposed to manufacturing. 
This is where the crux of the matter lies for us and the income tax. All these 
courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 
SMIETANKA, 255 US 509 (1921), that the word 'cincome" had a specific 
legal meaning in the 16& Amendment. They further pointed to STRATTON'S 
INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 
defined the word "income" in the 1p Amendment 

Here is what STRA TTON'S says: 
"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 
decided in the Pollock Case that the income tax law of 1894 amounted in effect to 
a direct tax upon property, and was invalid because not apportioned accordinn to 
populations, as prescribed by the Constitution. The act of 1909 avoided this 
difficulty by imposing not an income tax, but an excise tax upon the conduct of 
business in a corporate capacity, measuring, however, the amount of tax by the 
income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 
"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, d 

as it was, after Congress had proposed to the legislatures of the several states the 
adoption of the 16th Amendment to the Constitution, but before the ratification of 
that Amendment-imposed an excise or privilege tax, and not in any sense a tax 
upon property or upon income merely as income. It was enacted in view of the 
decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 
759.15 SUP. S t  Rep. 673.158 U.S. 601 - 3 9  L. ed. 1108.15 Sup. C t  Rep. 912, which 
held the income tax provisions of a previous law (act of Auaust 27, 1894. 28 Stat 
at L. chap. 349, PP. 509. 553. 27 etc. U. S. Comp. Stat 1901, D. 2260) to be 
unconstitutional because amounting in effect to a direct tax upon property within 
the meanina of the Constitution. and because not apportioned in the manner 
required by that instrument'' 

The important key is "upon the conduct of business in a corporate 
capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 
individual, 

2) corporate income taxes are not taxes on the corporation's income 
but an excise tax measured by the size of the corporation's income, 
and 

3) any true federal income tax would be unconstitutional, if not 
apportioned. 

The only way they could levy a tax on corporations would be to levy an 
excise and not an income tax. Well ... Can they levy an excise tax, 



measured by the size of your earnings, on your salary? Do you have the 
same choice, that is required to levy an excise tax, that a corporation has, 
that is, to work or not to work? No. You have to work to feed yourself and 
your family, etc. and, in no way, is the right to work a privilege. Remember 
that government officials and their official literature state that the income 
tax is voluntary. Further, the head of the ATF officially testified, under oath 
before Congress in 1954, that the income tax was 100% voluntary. He was 
never charged with peQury nor did any member of Congress challenge his 
statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 
vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN 8 TRUST CO., 157 US 429 (1895) made the 

following rulings: 

---- - Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

V", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 



uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contrlbutlons to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when i t  is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction jetween types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 



by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word uvoluntary" before? The IRS gives notice to you each time that it 

refers to ccvoluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1 91 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon cor~orate 

privilenes.' Cooley, Const. Lim. 7* ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 9l3), the Court ruled: 

"As repeatedly pointed out by this court, the cor~oration tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privileae tax, and not in anv sense a tax 

uDon propertv or upon income merelv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years affer the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 



definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909. .. there would seem to be no room to doubt that the word must be qiven the 

same meaninn in all the Income Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16* 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16* Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 



"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 76* Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does . 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 



constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16* Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (7920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 16* Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 



STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16" Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16* Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the 16th Amendment. In other 

words, if the tax had been an excise tax covered under the 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from a~~ortionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that i t  is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 



Comment: Here the Court is not only saying that the 16" Amendment 

conferred no new powers of taxation, but also that the 16" Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'" Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconversion of property" mentioned, applied to 

worklproperty converted to remuneration/compensation. 

Smietanka as in the Yd consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US.  170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 



Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without atmortionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16* Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16* 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say 

that section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was nrled to be an indimct 

tax and an excise tax imposed on a corporate ecis'vitjtf the question musf be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the ?a hposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 



the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in && 
v. Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

pmviously decided by the Court 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and subs&nce, without regard to 

form. Conqress cannot bv anv definition it may a d o ~ t  conclude the matter, since it 

cannot bv leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 



At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US.  Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgel that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment) 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntary. 

Dwight E. Davis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 1W/o enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 

These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 



A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,39f (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

&The individual income tax is a direct tax subject to apportionment 

*The corporate 'income' tax is an indirect tax, not subject to apportionment. 

*The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

ib The word 'income' is not defined in the Internal Revenue Code. 

ITP The 16" amendment did not authorize any new taxing powers. 

&- The taxing powers of the federal government were the same after the passage 

of the 16" amendment as were existent before the passage. 

W The 16" amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1e Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bil l  Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 



.The corporate 'income' tax is an indirect tax, not subject to apportionment 

.The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

Ib The word 'income' is not defined in the Internal Revenue Code. 

b The 16" amendment did not authorize any new taxing powers. 

b The taxing powers of the federal govemment were the same after the passage 

of the 1 6'h amendment as were existent before the passage. 

b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16* Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn% Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents fo prove your case. That's whv we don't relv 

on it. (Note: The federal govemment cannot admit to their "mistake" because they - 
have been fraudulen tly collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefire people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 



Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 5: 04 CV 0101 

Hon. Richard Allen Enslen 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

k- 
/ Defendant 

Contact Pro Se Plaintiff, 

acting group spokesperson, 

Charles F. Conces, 

9523 Pine Hill Dr., 

Battle Creek, Michigan 49017, 

County of Calhoun, 

Phone 1-269-964-7025 



NOTICE and MOTION FOR RECUSAL 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Notice to Judge Enslin, and a Motion For Recusal of Magistrate Judge Ellen S. Carmody 

Notice To Judge Richard Enslen 

A clarification hearing was scheduled for January 18, 2005 at 11 a.m. in the Grand 

Rapids courtroom of Magistrate Judge Ellen S. Carmody. Plaintiffs had requested the 

hearing in order that Magistrate Carmody should explain and clarify her ruling of 

December 13, 2004, in which Carmody stated, "The Court being fully advised in the 

premises, having reviewed the motion and the response: IT IS HEREBY ORDERED that 

Plaintiffs' Motion for More Definite Statement (Dkt.5) is denied." 

In attendance were Charles F. Conces, William Price, Charles Redrnond, Nancy 

Beckwith, and Robert Warner, each being one of the 156 plaintiffs in this class action 

lawsuit. Charles F. Conces was the spokesperson for the entire class of plaintiffs, in 

accordance with Court Rules. 

After several court filings by the Plaintiffs and the DOJ attorneys, the issue came down 

to the matter of personal jurisdiction and subject matter jurisdiction of the Department of 

Justice (DOJ) to defend the Internal Revenue Service (IRS) in this action, and whether 

the IRS was a government agency or an outside agency of government, and whether 

immunity attached to the IRS fraudulent actions. 

The request for the clarification hearing was a legitimate attempt by Plaintiffs to discover 

the truth of the matters at issue and to place these clarifications on the record. 



"Pleadin~s are intended to serve as a means of arrivin~ at-fair and iust settlements of 

controversies between litigants. They should not raise barriers which prevent the 

achievement of that end... Proper pleading is important, but its importance consists in 

its effectiveness as a means to accomplish the end of a just judgmeni" MATY v. 

GRASSELLI CHEMICAL CO., 303 U.S. 197 (1938). 

The DOJ attorney had not placed anythmg on the record, which would support the 

assumption that the IRS is a governmental agency. Plaintiffs were seeking to establish if 

there were any supporting facts or evidence for the DOJ claim. 

"Unsupported contentions of material fact are not suffient on motion for summary 

judgment, but rather, material facts must be supported by affdavits and other 

testimony and documents that would be admissible in evidence at triaLn CINCO 

ENTERPRIES, INS. v BENSO, Okla, 890 P.2d 866 (1 994). 

"If discovery could uncover one or more substantial factual issues, plaintin was 

entitled to reasonable discovery to do so prior to district court's granting of motion for 

summary judgment. Fed Rules Civ. Proc. Rule 56(e), 28 U.S.C.A. Williamson v. U.S. 

Dept. Of Agriculture, 815 F.2d 368 (5& Cir. 1987). 

"... allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffient to call for the opportunity to offer supporting evidence. We cannot say with 

assurance that under the allegations of the pro se complaint, which we hold to less 

stringent standards than formal pleadings drafted by lawyers.. . Haines v. Kerner, 404 

US 51 9 (1 9 72). 



Plaintiffs had placed several issues on the record that established that the IRS has never 

been established as a governmental entity by an act of Congress. Plaintiffs had provided 

research done in Chrysler vs. Brown in footnote 23. 

Further, in the Diversified Metals case, the DOJ denied that the IRS is a government 

agency. Diversified Metal Prods., Inc. v. T-Bow Co. Trust, 78 AFTR 2d 5830, 96-2 

USTC par. 50,437 (D. Idaho1996). Therefore, the DOJ claim is barred by estoppel. 

Black's Law Dictionary (Seventh Edition): 

Estoppel, n., A bar that prevents one from asserting a claim or right that contradicts 

what one has said or done before or what has been legally established as true. 

It is also known that the Internal Revenue Service does not have the "franking privilege" 

that government agencies have, as a matter of course. 

The Internal Revenue Service had the opportunity to dispute the allegation that the IRS is 

h- a private corporation, when it was served with the lawsuit and before the lawsuit was 
-P-- 

filed, and chose not to reply. 

The terms of incorporation of the IRS can also reveal the true status of the Internal 

revenue Service. The IRS should be compelled by this court to produce such 

incorporation terms as evidence. 

The DOJ attorney filed a "United States' Notice of Non-Reply" to the Plaintiffs' 

"MOTION TO STRIKE 'UNITED STATES' MOTION TO DISMISS' and to the 

Plaintiffs' "NOTICE OF DEFAULT' and the Plaintiffs' "COUNTERCLAIM filed by 

Plaintiffs, thus leaving standing all of the above allegations, facts, and points of law as 

provided by the Plaintiffs. The DOJ attorney falsely stated that "With respect to the part 

of Mr. Conces's December 10,2004 Motion beginning on p. 8 and labeled NOTICE OF 

DEFAULT, the United States notes that the court denied Mr. Conces' application for 



entry of default on December 10, 2004, as the United States has filed an appearance and 

motions in this matter." Such statement does not state the truth, since the Magistrate 

Judge only denied the "Plaintiffs' Motion for More Definite Statement" and no other 

Order was given as to the "Notice Of Default" or as pertains to the "Counterclaim". 

Nothing has been placed on the record by the DOJ attorney by which a determination can 

be made by the Court pertaining to the "Notice Of Default" or the "Counterclaim". 

Therefore, they must be accepted as true and unrebutted, by the Court. 

MOTION FOR RECUSAL OF MAGISTRATE JUDGE ELLEN S. CARMODY 

At hearing, Magistrate Carmody stated that her Oath of Office was on file in the 

Clerk's offke and that she had taken the Oath. Magistrate Carmody appears to 

have violated her Oath to treat all litigants fairly and impartially. 

Judge Carmody violated the Code of Conduct for United States Judges in several 

respects. Each of the Plaintiffs, who were present at the hearing, is willing to 

make a sworn statement as to the conduct of Magistrate Judge Ellen Carmody, if 

Judge Enslen deems that such be necessary for recusal. 

From: CODE OF CONDUCT FOR UNITED STATES JUDGES1 

CANON1: A JUDGE SHOULD UPHOLD THE INTEGRITY AND 

INDEPENDENCE OF THE JUDICIARY 

"Although judges should be independent, they should comply with the law, as 

well as the provisions of this Code. Public confdence in the impartiality of the 

judiciary is maintained by the adherence of each judge to this responsibility. 



Conces had simply stated that Magistrate Carmody's allegation against him was 

not true. Magistrate Carmody used the presence of the Marshals as a threatening 

gesture against the Plaintiffs and the Spokesperson, Charles F. Conces. 

5. Magistrate Carmody's Order of denial of Plaintiffs' Motion For A More Definite 

Statement was a denial of the Plaintiffs' judicial due process to proceed under 

Rule 12 (e). The Motion was entirely proper and made for the proper purpose of 

discovering the truth as to whether the IRS can be defended by DOJ attorneys 

when the IRS commits acts of fraud and causes great and serious injury to the 

Plaintiffs. 

6.  Magistrate Carmody made her December 13, 2004 judgment of denial on the 

basis of false and misleading statements by the DOJ Attorney. Plaintiffs had listed 

the false and misleading statements by the DOJ Attorney in a prior court filing, 
- . -, 

and stated why each statement was false or misleading. At the hearing, the DOJ 

attorney did not object to the allegations by Charles F. Conces that the entire 

document that had been filed by the DOJ was false and misleading. Magistrate 

Carmody did not comment on the allegations and proceeded to end the hearing 

shortly thereafter, thus blocking further discussion of the matter. 

"Statements of counsel in their briefs or arguments are not sufficient for the 

purposes of granting a motion to dismiss or for summary judgment." TRZNSEY 

v PA GLL4R0, D. C. Pa. 1964,229 F. Supp. 647. 

7. Magistrate Carmody's lack of interest and lack of comment on the provably false 

and misleading statements by the DOJ attorney, Heather L. Richtarcsik, clearly 

showed a bias in favor of the DOJ attorney and, contrarily, Magistrate Carmody's 



vocal and threatening demeanor and fierce words against Charles F. Conces in 

regards to the perceived, but unproved allegation that Mr. Conces had made a 

false statement in the filings. Each Plaintiff, present at the hearing, strongly 

concluded that Magistrate Carmody had a strong bias in favor of the DOJ attorney 

and are willing to testify to that fact. 

8. Magistrate Carmody's denial of the Plaintiffs' "Motion For A More Definite 

Statement" had the appearance and the reality of effecting an obstruction of 

justice as sought by the Plaintiffs. The integrity of the Court was undermined and 

the United States was injured by the denial. The law states that all pertinent issues 

should be presented and a limitation by a judge of any of the pertinent issues is 

not permitted. Plaintiffs have lost all confidence in the capacity of Magistrate 

Carmody to act in a fair and impartial way toward the Plaintiffs. 
> -  - - 

9. It appears as though Magistrate Carmody had ex-parte communications with DOJ 

attorney, Heather L. Richtarcsik, before the hearing of January 18, 2005. There is 

some evidence to this effect. If Magistrate Carmody and Heather Richtarcsik wish 

to deny any ex-parte communications, Plaintiffs wish to question them separately 

in depositions. Plaintiffs are under the impression that Magistrate Carmody made 

arrangements with Heather Richtarsik that were biased heavily against the 

Plaintiffs. 

Plaintiffs respectfully pray that Magistrate Judge Ellen Carmody be recused fiom 

this case, for the reasons stated above. 

Date: 

Signed: 



Charles F. Conces 



Jack Zumwalt 

Artesia. New Mexico 8821 1 

February 11,2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et 
al. vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 
Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action 

lawsuit, Case Number 5: 04 CV 0101 against the lntemal Revenue Service, Mark Everson, 

Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law", 
such as misapplying the word "income" and falsely stating the effect of the 16th 



Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force 
or effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court 
and as applied to the meaning of the 16r" Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1 - 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 



to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportionedn, the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided 

in 26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, US. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", 

then I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so 

as not to delay justice. I expect each member of Congress to uphold the Constitution and laws of 

the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 



Yvonne Zumwalt 

Artesia, New Mexico 8821 1 

February 1 1,2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et 
al. vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 
Western Michigan against Internal Revenue Senrice and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action 

lawsuit, Case Number 5: 04 CV 0101 against the lnternal Revenue Service, Mark Everson, 

Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law", 
such as misapplying the word "income" and falsely stating the effect of the 16" 



Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force 
or effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court 
and as applied to the meaning of the 16M Amendment, and 

Violation of the RICO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 



to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportionedn, the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided 

in 26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with frauq, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", 

then I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so 

as not to delay justice. I expect each member of Congress to uphold the Constitution and laws of 

the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

f ionne Zumwalt 



Jan Wade 

Artesia. New Mexico 8821 1 

February 11,2005 

Mark S. Kaizen, 
Designated Federal Offtcer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et 
al. vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 
Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action 

lawsuit, Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, 

Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the US. Constitution and US. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law", 
such as misapplying the word "income" and falsely stating the effect of the 16'h 



Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force 
or effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court 
and as applied to the meaning of the 16m Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Cam pagna, Morton Grove, Illinois I RS office, 

Anthony J, Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-7774778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 



to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided 

in 26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", 

then I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so 

as not to delay justice. I expect each member of Congress to uphold the Constitution and laws of 

the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

/-/2& 
 an Wade ( 
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Albert J. Ostrowski 

300 N. Vine St., Box 699 

New Lenox, Illinois 6045 1 

February 7,2005 

Mark S. Kaizen, 

Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue, Suite 2 100 

Washington, D.C. 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et. 
al. vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court 
of Western Michigan against Internal Revenue Service and 22 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action 

lawsuit, Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, 

Jeffery Eppler, et al. We have been collecting evidence to present against certain IRS agents and 
* 

judges. I personally can provide The Panel with evidence of illegal activities of 1 1 or more IRS 

employees including Agents, Office Managers, Administrators and District Directors, and as a 

group the Lawmen can provide you with evidence of illegal activities of numerous other IRS 

agents or alleged IRS agents. Individuals in this group have all committed felonies cognizable in 

law. They need to be removed or suspended from their positions immediately, according to IRS 

Code $7214 and prosecuted for their crimes. 

The felonies that I am referring to are: 

Violations of IRC $7214: Knowingly and deliberately attempting to collect a debt that is nbt 

owed from our membership by hieans of threats to employers and banks, illegal seizures ok 

property, and filing liens usidg bogus statutes lacking appropriate implementing reguldtibhs; 
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Filing false documents: Knowingly and deliberately entering false information into alleged 

"accounts" of our members; 

Extortion: Promulgating threats to employers, banks, and other institutions, in violation of due 

process as contained in the U.S. Constitution and U.S. Supreme Court rulings; 

Fraud: Deliberately and knowingly refusing to answer queries on legitimate tax matters; 

Mail Fraud: Sending false and misleading documents through the U.S. Postal Service; 

Fraud: Deliberately and knowingly misapplying the tax laws under "color of law," such as 

misapplying the word "income" and falsely stating the effect of the 16" Amendment; 

Fraud: Deliberately and knowingly misapplying the Code of Federal Regulations, that is, "under 

color of law" using regulations that were promulgated in 27 CFR for the collection of alcohol, 

tobacco, and firearms to collect "income taxes," when, in fact, the regulations for "income taxes" 

fall under 26 CFR and have no force or effect of law on our general membership; 

Threatening and intimidating witnesses in our class action lawsuit; 

Depriving our membership of our protections under the U.S. Constitution, such as, a) protection 

against a direct tax without "apportionment," b) due process protections and, c) the lawful 

protections as ruled by the U.S. Supreme Court and as applied to the meaning of the 16" 

Amendment; and, 

Violation of the RICO laws: Racketeering by means of collusion among numerous IRS agents to 

commit extortion, conspiracy, etc. 

Our organization has determined that the following agents have involved themselves in said 

illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office; 
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Regina Owens, Cincinnati IRS office; 

Jeffrey D. Eppler, Kansas City IRS office; 

Dennis Parizek, Ogden, Utah IRS office; 

Susan Meredith, Fresno IRS office; 

Larry Leder, Philadelphia IRS office; 

Thomas D. Mathews, Ogden, Utah IRS ofice; 

Timothy A. Towns, Ogden, Utah IRS office; 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS ofice; 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office; 

Kenneth Campagna, Morton Grove, Illinois IRS office; 

Anthony J. Aguiar, Las Vegas IRS office; 

Debra K Hurst, Kansas City, Mo. IRS office; 

Sandy Charter, Kalarnazoo, Mich. IRS office; 

Mary Jo Fedewa, Lansing, Mich. IRS office; 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1-877-777-4778; and, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1-877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned," the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided 

in 26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can only be equated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021,1032, and Carmine v. Bowen, 64 

A. 932. I, personally, and our membership continues to receive threatening letters from multiple 

IRS "service centers," some without any signature or printed name on the documents. 
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We demand that you present the enclosed 22 page Liability Report and 57 page Court Filing, 

Class Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to 

each member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. 

It is the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in general) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their duties 

until such time that they are cleared of all wrongdoing. See IRC $7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC $56321,6323, and 633 1 and 

rebut the Summary Points in the 22 Page report, that make us liable for "individual income 

taxes", then I will stand corrected. Otherwise, it would be a wise decision to move forward 

promptly so as not to delay justice. I expect each member of Congress to uphold the Constitution 

and laws of the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. I wish to 

remind you that you are also required by 26 USC $7214 (8) to report this to the Secretary of the 
- Treasury. 

Respecthlly, 

Albert ~~0s t rowsk i  

Enclosures: COMPLAINT, DEMAND FOR JURY TRIAL & BRIEF IN SUPPORT, less 
exhibits, 57 pages; and, 
REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES, 22 pages. 

C/C: File 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16" Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as.. . a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U S ,  431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 

2 



United States, .* j  ,i - i b d  WY , 391; United States v. Stewart, r 1 i J ~~2 J 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ..." and also in Article 7, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken. " These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 7909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41, 47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 11 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? " A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

281 US 497, 502 (1 93O)]. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16'~ Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~ ~  Amendment 

The IRS claims that the 16'~ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16" Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16'~ Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing i t  is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429, 573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It  discriminates between those who receive an income 

of $4,000 and those who do not. I t  thus vitiates, in  my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165, 55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 6. 1312, it was held that Congress, rrr 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, property which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U S .  21?_, 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 
"- -- --- " 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U S .  &17! 226-, 52 S. L. ed. 

1031, 1037, 28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration. " If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16'~ 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



'" ,. . the contentions under it (the 16"' Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1 6 ~ ~  Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 16" 

Amendment as being unconstitutional. It chose to limit the authority of the 

16'~ Amendment by placing limitations on the word "income" in the 16'~ 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 16'~ Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16'~ Amendment. They further pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 6'h Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accordinq to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 91 3), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759,15 Sup. St. Rep. 673,158 U.S. 601 , 39 L. ed. 1108.15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaninq of the Constitution, and because not apportioned in the manner 

required bv that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the A TF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16'~ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERSJ LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation st all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of  the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16'~ Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privileqe tax, and not in any sense a tax 

upon property or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 16" 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the income Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be given the 

same meaning in all the lncome Tax Acts of Congress that was given to it in the 

Corporation Excise Tax 'Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16" 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'incomeJ in the Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and i t  somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 16'~ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietan ka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16" Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the 16" Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16th Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16'~ Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property ... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16'~ Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the ~ 6 ' ~  ~mendment. In other 

words, if the tax had been an excise tax covered under the 16'~ 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~ ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: 'The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16'~ Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conferred no new powers of taxation, but also that the 16'~ Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909.. .(Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'~ ~mendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worWproperty converted to remuneration/compensation. 

Smietanka as in the 3/6 consideration of my Report states: 



"There would seem to be no room to doubt that the word 'incomemust be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to i t  in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1 926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16" Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16'~ 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conqress cannot bv anv definition it may adopt conclude the matter, since it 

cannot by leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U. S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntaw. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T. F.) is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385, 391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

).The individual income tax is a direct tax subject to apportionment. 

).The corporate 'income' tax is an indirect tax, not subject to apportionment. 

).The 1 6 ~ ~  amendment only applies to 'incomey as defined by the US Supreme 

Court, as pertaining only to corporations. 

). The word 'income' is not defined in the Internal Revenue Code. 

b The 1 6 ~ ~  amendment did not authorize any new taxing powers. 

). The taxing powers of the federal government were the same after the passage 

of the 1 6th amendment as were existent before the passage. 



* The 1 6 ~ ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16'~  Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's why we don't rely 

on it. (Note: The federal government cannot admit to their "mistake" because they 

have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the rd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this repod is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 
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.Jeffrey D. Eppler et al., 
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COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1 )  Charles 1; ('onces, living at 9523 Pine Hill I k ,  fjattle ('reeh, Michigan, in 

Calhoun County, is the first of'the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the IJnited 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D". 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): "... 

allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formalpleadings drafted by lawyers.. . " 
Plaskey v. CIA, 953 ~ . 2 " ~  25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are dejkient and how to repair pleadings." 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1, 1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



I'he Inlernal Revenue Service (hereafter referred to as IKS) acts by and through its 

agents. Principal agents include but are not limited to: I )  Jeffrey I). Eppler, 2 )  

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5 )  Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for oll but 

against all similarly situated. Indeed, protection i s  not protection unless it does so. 

Immunitv granted to a class however limited having the effect to deprive another class 

however limited of' a personal or propertv right, is just as clearlv cr denial of' equal 

protection o f  the laws to the latter clrrss as if the immunity were in favor oJ; or the 

cleprivation of right permitted worked against, (I larger clcss." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $ 1  40,0007000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct. 1624 (1999), whereby Justice Scalia concluded: 



/. The Sevenfh Amendment provides re.sporzclents with rr right to (1 jury frirrl on their 

Section 1983 Claim. AN Section 1983 cictions must be tretited alike insufirr (IS that right 

is concernecl---- This Court has concluded that all Section 1983 claims should be 

characterized in the same wav, Wilson vs. Garcicr, 471 US.  261, 271-272, crs tort 

actions for the recovery of damages jbr personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section I983 cause of' action for dumages is a tort action fi~r which 

jurv trial would have been provided at common law. See, e.g., Curtis vs. Loether, 415 

US. 189, 195. Pp. 5-8. 

5 )  Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the lJnited States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state ol' 

Michigan. 

"The jurisdiction qf'the District Court in a civil suit of this nature is clejinite!~ limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of$3,000, and (a) arises under the Constitution or laws o f  the 

United States, or treaties made, or which shall be made, under their authority, or (6) is 

between citizens of Wferent States, or (c) is between citizens of a State and.foreign 

States, citizens, or subjects.' JudCode, 24(1), 28 U.S.C. 41( I), 28 U.S.C.A. 41(1)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178, 182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IKS. and its agents, numerous opportunities to 

respond and they have refused. See Exhibit Y"' fix letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a tinal attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shrrN 

disqualify himself in any proceeding in which his impartiality might reamnab& he 

questioned.. He shall disqualify himself in the following circumstances: Where he h m  

a personal bias or prejudice concerning (I par ty... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for in.juries from this Honorable Court under the rulings and protections of the 

1 4 ' ~  Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental riphts, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due process o f  law clause of the Fourteenth Amendment, and among them the 



funl/umenkd right oj the nccu.sed to the (rid oj counsel in rr crimitzd prosecution, " 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent ji)r ucknowleilging that tltose 

gurrrimtem of' the Bill of Rights which ure junclumentnl saf kguards of liberty immune 

Jivm federul abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amenclment. This same principle was recognized, 

explained, and applied in Powell v. Allhama, 287 U.S. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every micn shall have the protection of his day in 

court, and the benejif of the general law, 11 law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, ancl renders judgment only 

clfter trial, so that every citizen shaN hold his l@, liberty, property and immunities 

under the protection cf'the general rules which govern society. Hurtudo v. Californiu, 

I 10 US.  516, 535 , 4 S. Sup. Ct. I l l .  It, oj course, tends to secure equality oj'luw in the 

sense that it makes a required minimum of protection j0r every one's right of' lijk, 

liberty, and property, which the Congress or the Legislature may not withhold. Our 

whole system of law is predicated on the general fundamentd principle of equality oj 

application ogthe law. 'All men are equal bejore the law,' 'This is a government of' laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Legislatures, executives ancl courts are expected to make, execute and app!y laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose ir penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Calfornia, 27/ C ! S  58.1 . "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Allwright, -121 U.S. 049, 6 6 4 ,  or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 1!,Y .?.?9, -345. 

"...constitutional deprivations may not be justified by some remote administrative 

benejit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1 965). 



0 )  Plaintiffs have exercised the right to work and sustain their lives and the lives ol 

those dependent o n  them by means of exchange of their property (labor) h r  

wages (property), as ruled by the IJnited States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of I@, the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities .from time 

immemorial, must therefore be jree in thi.s country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which i s  

applied to ull persons of the same age, sex, and condition, i s  a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The Propertv that everv man has is his personal labor, as it i s  

the originalfi)undation of all other property so it is the most sacred and inviolable ... to 

hinder his employing @/...in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary projits, & 
property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

ofthe Constitution. " U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



I I I  Meyer vs. Nebraska, which was decided in 1923. 10 years after the 10"' 

Amendment was passed, the Court cited nunlerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration cmd some of the included things 

have been clejinitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the right o f  the individual to contract, to engage in any of the 

common occupations o f  life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law (IS essential to 

the orderly pursuit (7J hqpiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., LLiV-L,L&-:J'r,, 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, i 1 H C.,$ i y  rr , 6 Sup. Ct. 1064; Minnesota v. Bar er, i ir., 4;"9__ i! ). 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, /1) ? I . $  >_:'X , 17 Sup. Ct. 427; Lochner v. New York, 

r 98 C_r 2, , 25 Sup. Ct. 539, 3 Ann. Cas. 1133; Twining v. New Jersey , 
29 Sup. Ct. 14; Chicago, B. & Q. R. R. v. McGuire, A .  -9-9, 31 Sup. Ct. 259; 

Truax v. Raich, 3 'I 1* I.,$. .;.?, 36 Sup. Ct. 7, L. R. A. 19160, 545, Ann. Cas. 191 7B, 283; 

Adams v. Tanner, 221 I,$. , 37 Sup. Ct. 662, L. R. A. 1917F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Co. v. Dodge, 246 I .A P?:, 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 2.5 7 11.S i I2 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9, 1923), 361 _C1.,$. .f,Z.F, 43 Sup. Ct. 394, 67 L. Ed. --; Wyeth 

v. Cambridge Bomd of Health, 200 Mass. 474, 86 N. E. 925, 128 A m  St. Rep. 439, 23 

L. R. A. (N. S.) 147." MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

respect to the doing o f  business in corporate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefit 



presumubly rleriverl by such corporritions .from the current operutions o j  the 

government. In Flint v. Stone Trmv Co. 220 U.S. 107, 165 , 55 S. L. ecl. 107, 41 9, 31 

Sup. Ct. Rep. 342, Ann. Cas. 191 2 B. 131 2, it W ~ I S  held thut Congress, in exercising the 

right to tcm a legitimate subject of'tc~xution as ajrunchise or privilege, wus not debarred 

by the ConstitutionJi.om measuring the trsution by the total income, rrlthough derived 

in part from propertv which, considered by itself; was not tnxnble. " 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already cliscussed the limitations which the Constitution 

imposes upon the right to levy excise taues, and it could not be said, even i f  the 

principles of the 14th Amendment were upplicable to the present case, that there is no 

substantial difference between the carrvinp on o f  business bv the corporations tcsell, 

and the same business when conducted bv a private firm or individutrl." FLINT v. 

STONE TRACY CO., 220 U.S. 107, 161 (191 1). 

"A monopoly is defined 'to be an institution or ullowance from the sovereian power of  

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or persons, 

bodies politic or corporate, are souxht to be restrained of  anv freedom or libertv thep 

had before or hindered in their lawful trade,' All prants of  this kind are void at 

common law, because they destroy the freedom of trade, discouruge labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. They are void because thev interfere with 

the libertv o f  the individual to pursue a lawful trade or emplovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong us is described in plaintifs' 

complaint deprives the owner ofthe business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v.  Fisher, 135 Or. 180, 292 1'. 813, 81 9 (Ore. 1930): "The inrlividur~l, un l ik~  

the corporation, crznnot be taxed.for the mere privilege of'existing. The corporation i s  

an artiJicia1 entity which owes its existence and charter powers to the state; but & 
indiviclual's rights to live and own propertv are natural rights for the enjovment of  

which an excise cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863, 130 So. 699,705 (1930): "A man is.free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess propertv cannot alone be made the subject 

o f  an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarIand, 337 S.W.2d 453, 455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings i s  a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the product o f  the joint efforts o f  the state and the recipient of' 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share.. . " Sims v. Ahrens et al., 

2 71 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R. 754, 762 (N.D. Cal. 1983): "[A/n unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude. " 
See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 



harassnient. sei~ures, issuing notices of lien and levy, defamation of' character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. UnitedStutes, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by hw. Anv act without the scope o f  the authoritv so defined does 

not bind the principal, and all persons dealing with such agents are charged with 

knowledge o f  the extent o f  their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the jbrm in which the government functions, anyone entering into (in 

rrrranEement with the government trrkes ci risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himself may he unaware of the limitations upon his authori@." Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

31 1 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 



Haines \ Kerner, 404 U S  519-521 (1972): "... ullegations such (1s t/to.se 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

1 rst Issue Of Fraud: lht" Amendment Claim 

14)The IRS, in its official papers, documents, and mailings, claims that the 16~" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

161h Amendment, but ignores the L1.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1 999), Catalog Number 23871 N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratljied on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect tares on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration *." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 1 6 ' ~  Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16) Exhibit "A'' goes ti~rthcr than the false arid misleading statement as stated i n  tlrc 

preceding paragraph and further contradicts the [J.S. Supren~e Court 

A) Concerning thc "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power granted bv the 

Constitution and the Sixteenth Amendment and made laws requiring all 

individuals to pay tax." Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 1 6 ~ ~  ~rnendment  

conferred no new powers of taxation on the federal government. The 16th 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 161h Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

". . .it manifest& disregards the fact that by the previous ruling it was settled that the 

provisions of'the 16"' Amendment conjkrred no new power oftaution.. " 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1 926): 

"The Sixleenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, lfrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of'that amendment to bring any new subject within the 

taxing power. " 

BRUSHABER v UNION PACIFIC R. CO., 240 US I .  11 (1916): 

" ... the confusion is not inherent, but rather arises from the conclusion that the 16~'' 

Amendment providesfor a hitherto unknown power of taxation; that is, a power to 

kvy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. . . " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions ofthe Act (The 16'~ Amendment) 

make it plain that the lepislative purpose was not to tax property as such, or the 

mere conversion of  property, but to tax the conduct of  the business of  corporutions 

organized for profit upon the gainful returns from their business operations. " 

ElSNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 16"' Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the eJfect uttributed to them befire the icmendment 

wrcs adopted " 

"As repeatedlv held, this did not extend the taxinp power to new subjects.. . " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tcu (end the ccttenckmt 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable us income that was not so taxable b@mY. " 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the Sixteenth Amendment and made laws requirina all 

individuals to pay tax. " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 1 6 ' ~  

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 



429, 5113 (1895), addressed the issue of direct taxes and quoting the 

C'onstitution - "No capitation, or other direct, tru; shall he lrd? unless in 

proportion to the census.. .. " 

"As to the states and their municipalities, this (contributions to expense oj 

government) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part through excises and indirect taxes upon 

luxuries and consumption generallv, to which direct taxation mav be ndded to the 

extent the rule of  apportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429, 436 - 441 

(1 895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which m q  he included within this Union, according to their respective numhers, 

which shall he determined by adding to the whole number uf free persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-fifths of all other persons.' This was amended by the second section of 

the .fourteenth amendment, declared ratiJied July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in,force. The actual enumeration was 

prescribed to be made within three years after the first meeting of congress, and 

within every subsequent term of ten years, in such manner (1s should he directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away froni citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 11 1 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 



inviolrhle. The pntrimony ofthe poor man lies in the strength rrnd clexterity Oj his 

own hands, and to hinder his emploving this strength and rlexteritv in what 

manner he thinks proper, without iniurv to his neighbor, is a  lain violation of'this 

most sacred property. It i s  a manifi.st encrorrchment upon the just liberty both of 

the workman and of those who might be clisposed to employ h im " 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can he clearer than that what the constitution intended to guard against 

was the exercise by the general government ofthe power of directly taxing persons 

and property within any state through a majority made up from the other states. " 

... In the construction cflthe constitution, we must look to the history qf the times, 

und examine the state of things misting when it wasjiamed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode bland v. The State of Massachusetts, 3 7 US. 65 7 (1 9-38). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon corporate privileges. ' Cooley, Const. Lim P ed 680. " 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 



I he licenses ol' bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authori7ed o n  

the salary, wage or compensation of occupations of "common right" 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

"[Tlhe Legislature has no power to declare as a privilege and tax for revenue 

a but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge jor the enjoyment of a right granted by the 

Federal Constitution. " 

"'[Tlhis Court now has rejected the concept that constitutional rights turn upon 

whether a ~overnmental benefit is characterized as a "right" or as a "privilege. '"" 

Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 U.S. 365, 374 (1971)). " ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 afier the 1 hi" 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure o f  the tax to be imposed 

with respect to the doing o f  business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

beneflt presumably derived by such corporationsjrom the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US.  107, 165 , 55 S. L. ed. 107, 41 9, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 



fotnl income, c~ltko~~glt cleriverl in pwt .from property which, considered by itselfz 

was not trrxable. " 

"As has been repetlteclly remarked, the corporation tux uct of 1909 was not 

intended to be and is not, in any proper sense, an income trrx law. Tfiis court 12(1d 

decided in the Pollock Case that the income tax law of 1894 amounted in ejfect to a 

direct tux upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act o f  1909 avoided this 

difJiculty by imposing not an income tax, but an excise tax upon the conduct o f  

business in a corporate capacitv, measuring, however, the amount o f  tax by the 

income of  the corporation." 

"Whatever difficulty there may be about a precise and scientific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveying rather the idea o f  gain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. CO. ,247 U.S. 179, 185 (1918). 

Further confirmation of these rulings occurred in 1918 SOlJTHEKN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tux Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbrrrd, 12 Wrrll. 1, 16, that rm 

individual was taxable upon his proportion o f  the etrrninns o f  the corporation 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 11 7 of the act (13 Stat. 282) that 'the gains and 

proms of all companies, whether incorporated or partnership, other than the 

companies speciJied in this section, shall be included in estimnting the annual 

gains, profits, or income of any person entitled to the same, whether divided or 

otherwise. "' 

In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



HKliSHAREK v UNION PACIFIC K. CO., 240 US 1,12 (1916): 

"... the contentions under it (tlze 16"' Amendment), i f  acceded to, would muse one 

provision of the Constitution to destroy another; that is, thev would result in 

brinzing the provisions of the Amendment exemptinn. a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. . . . This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in uur constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. 'That was the taxation 

power of the federal government, before and after the passage of the 16''' 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "H" 

A publication by the IRS called "Just the Facts" (see Exhibit " A )  states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specified level do not have to file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 
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The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any jbrce. In effect, therefiwe, the construction of 

one necessrrrily involves the construction iJ'the other. The charges in the informcction 

(Ire founded on 1304 cmcl its accompanying regulations, and the information was 

clismissed solely because its n1legc1tion.s (lid not stcrte an offense under 1304, (IS 

rcmpliJiecl by the regulations. When the stcrtute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

"[W]e think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. " 

See also United States v. Keinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 



Cir. 1987) (the reporting act is not sclf-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) I t  can also be shown that the fraudulent statements contained in the IKS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation ( f  statutes levying tnxes it is the estcrblished rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their opertrtions so as to embrace matters not specifically pointed out. In case 

of doubt they are construed most strongly rrgcrinst the government, and in favor of the 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, B_Jb 4&& V ' ,  12 S. Sup. Ct. 55; Benziger v. 

United States, !z!U_! 1 ~ 5 .  .iHH i.i , 24 S. Sup. Ct. 189. " GOULD v. GOULD , 245 U.S. 

151, 153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At L,arge that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he jails without excuse to 

testify, that his testimony, ifintroduced, would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2"d Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



"Income i s  necessaril~ the product of the joint efforts of the state and the recipient o f  

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply (1 portion 

cutfrom the income and appropriated by the state rrs its slznre.. . " Sinzs v. Ahrens et rrl., 

2 71 S W Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 192 1, 8 years after the passage of the 1 6th Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all o f  the Income Tax Acts of' Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definitely 

settled by decisions ofthis Court. " 

"A reading ofthis portion ofthe statute (1909 corporation tax act) shows the purpose 

rmd design of Congrexs in its enactment and the subject-matter of its operution. It is rrt 

once auuarent that its terms embrace corporations and joint stock comuanies or 

associations which are organized for profit, and have a capital stock represented bv 

shares. Such joint stock companies, while differing somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLLNT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

ROWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts sub.sequently 

passed " 

HELVERLNG v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, without 

apportionment, tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, ( I S  we huve r~jecterl in cmes arising under the 

Corpomtion Excise Tax Act qf IYUY, the broad contention submitted on behalf'ofttir 

government that (111 receipts, everything that comes in, are income within the proper 

delinition of the term kross income'. Certainly the term 'income' has no hroculer 

meaning in the Income Tax Act o f  1913 than in that of  1909, and for the present 

purpose we assume there is no difference in its meaning as used in the two acts." 

21) The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

" ... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to cr given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1 ,  the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC' 633 1 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations w e  complete without the 

other, and only together do they have any force. I n  effect, therefore, the construction of 

one necessarily involves the construction of the other ... When the stc~tute cmcl 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction ofthe statute." UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1 960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)'rhe Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

confronted with such unlawful actions, Defendant's agents refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. See 

exhibit "B7' for evidence of false and misleading statements by agents and agents' 

refusal to respond. 



"Silence can only he equated with,frrrud where there is a 1egd or morcrl duty to speak, 

or where an inquiry Icfi unanswered would he intentionally misleading. . . We cannot 

condone this shocking behavior by the IRS. Our revenue system is based on the good 

Jiritlz r f l  the taxpayer cincl the taxpcryers should be able to expect the same from the 

government in its enforcement and collection activities." U.S. v. Tweel, 550 F.2cl 297, 

299. See also US.  v. Prucklen, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artifice, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal right. 23 Am J2d Fraud 8 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud 8 2. An ajfirmation o fa  fcrct rather than a promise or statement of 

intent to do something in the future. Miller v Sutwf; 241 11 1 521, 89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment wiff be fully explained 

and verified with the taxpayer. Also, any adjustments will be fully explained, 

and the taxpayer wiff be informed of hidher rights." 

"If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action. " 



2 6 )  I hc IRS and its age~lts consistently refused to honor the (1,s. Supreme ('our1 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-1 4- 1999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners o r  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The lnternal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refute the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IKS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material jact peculiarly within his knowledge and he jails without excuse to 

testify, that his testimony, ifintroduced, would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To rrllow one to take o@iccl action simply by giving oral crpprovrrl to (1 letter which 

c1oe.s not recite the action and which r1oe.s not go out unckr one's name i s  to extend 

permissible delegation beyond reasonable bounds," 160 NW 2 4  at 689. 

"The petitioners stand in this litigation as the agents of' the State, and they ccmnot 

assert their good jizith as an excuse .for delay in implementing the respondents' 

constitutional rights, when vindication of' those rights has been rendered difficult or 

impossible bv the actions o f  other state officials. Pp. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) 'The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules 01' 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes ott 

the party against whom it is directed the burden of proof /see Section 556(d)/ of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



C) emotional distress, 

d )  anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4th Amendment to the U.S. Constitution, LC., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. I he agents often pretended to have the authority of law (sec exhibit ""I. '  ) 

t o  force I'laintii'fs to tilc a W-4 withholding agreement with their employers. 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority from the Secretary of the Treasury to do such things. 

'This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 41h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial oflicer can war rq@wt the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18 

(1 958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fraud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time ol'correspondence and b e h c  

any correspondences occurrcd. 

" ... the Defindant then b e a s  the burden of' estclblishinp that his uctions were 

even though they might have violated the plaint@'.s constitutioncd rights. " 

Benigni v. City of Hemet, 879 F.2d 473, 480 (9th Cir. 1988). 

36) WHEREFORE, PLAlNTlFFS REQUEST the following of this Honorable 

Court; 1 )  Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Iliscovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations o f  

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiff's affidavit. 



SECOND CAUSE O F  ACTION 

I)EPRAVA'l'ION O F  PLAINTIFFS' 5"' and 1 4 ~ "  AMENDMEN'I' 1)UE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

3R)The IRS and its agents violated the Due Process requirements of the 5th and 1 4 ' ~  

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial iflflcer can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) lhc  IRS and its agents violated the Due Process requirements of the 51h and 14"' 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5'h and l4lh Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to I )  

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



4 I )  l'laintifls, ~n some instances, as stated i n  affidavits, had their primary residerlces 

taken by the actions of IKS agents actitlg without a court order. Aftidavits hr 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of' procedural due process. Pp. 339-342." The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhumtm doctrine. It compels the wage earner, trying to 

keep his,fizmily together, to be driven below the poverty level." "The result is that a 

prejudgment garnishment OJ the Wisconsin type ma-y as a practical matter drive (I 

wage-earning.family to the wall. Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cf. 

Coe v. Armour Fertilizer Works, 22- -C ,Am 51 i, 41 P ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 

" I .  The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of' a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 



(h) From the stcrtztlpoint c!f the uppliccrtioti of the Due Process Cli1u.w it i,c irnmrrterid 

thrrf the cleprivutioti mrry be tempururv crnd nonfinul during the three-dry post-seizurcp 

period Pp. 84-86." 

"Neither the hi,stoty of the common Iuw atzd the Irrws in several str&.s prior to the 

adoption of the Bill of Rights, nor the case law since that time, justlj7e.s creation o f a  

broud exception to the warrunt requirement f i~r  intrusions in j'urtherutzce of ttlx 

enfircement." G. M. LEASING COW. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court oJ Appeals correctly reversed the judgment oJ the 

District Court und remanded for Jidrther proceedings is fort~jied by the fact that 

construing the Act to permit the Government to seize und hold property on the mere 

gooclgaith allegation of an unpaid tux would ruise serious constitutional problems in 

cases, such as this one, where it i.s asserted that seizure of assets pursuant to (I  jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedv held 

thut, ut least where irreparable injury may result Jiom (1 cleprivution of property 

pendingjinal adjuclication oj the rights c f l  the parties, the Due Process Cktuse requires 

thut the party whose property is taken be given an opportunity for some kind o j  

predeprivation or prompt post-cleprivution hewing at which some showing c f l  the 

probnble validity cf the deprivation must be made. Here the Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seizure has any basis in ficct no matter how severe or irrepurable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tux Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basisfbr the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm 'n of Calijiornia, _2 71-!_-:,v._LYJ.J . "Constitutional rights would be of little 



value i f  thqv could be . . . indirectly denied, " Smith v. 4 Nwright, , or 

"manipulated out o f  existence. " Gomillion v. Lightfoot, J I , r 9 % <  : f . 
"...constitutional ~leprivations may not be justijierl by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FOKSSENIIJS, 380 1J.S. 528, 540 

(1965). 

43) Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of clistraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of  lien. " 

44) Othcr rulings relied on by the Plaintiffs concerning the deprivation of Due I'rocess 

by the IKS follow: 

"We concluded that certain fundamental riyhts, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 US.  233, 243 -244 (1936). 

"We think the Court in Betts had ample prececlent .for acknowledging that 

guarantees of the Bill o f  Rights which are fundamental safeguards of  liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)': GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the beneJit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 



crfter triril, so that every citizen dlaN hold his l ip ,  liberty, property unrl immrrtzitics 

under the protection of tlze general rules which govern socie@. Hurturlo v. Californiu, 

k I I :  i \ 1 1 e , 4 S. Sup. Ct. 111. It, qf course, tends to secure equality uJ law in tlze 

sense that it makes a required minimum of protection Jijr every one's right of' liJi, 

liberty, and property, which the Congres~ or the Legislature may not withhold. Our 

whole system cf' law i s  predicated on the general fundamental principle of equality oJ 

application ofthe law. 'All men are ewal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law, ' are all maxims show in^ the spirit in which 

Legislatures. executives and courts are expected to make, execute and app& laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"I t  is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the Jun~lamental principles of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious exercise of that power whereby a wrongful and highly injurious invasion of 

proaertv rights, as here, is practicnllv sanctioned and the owner stripped of' all real 

remedv, is whollv at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only Ji,r all but 

against all similarly situated. Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to deprive another class 

however limited of a personal or property right, is just as clearlv a denial of equal 

protection of the laws to the latter class as if the immunity were in favor oJ; or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3 )  Allow ,i 

reasonable period of L)lscovery to determine the motives and/or explanations ol' 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as tit and proper. 5 )  Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents from employment without 

retirement or other benetits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



48)  Plaintiffs were injured by thc illegal use of' the C'onstitutionally authorized I'oslal 

system. I'laintif'fs have a right to honest usage ofthe Postal system by all users. 

The Constitution and laws of the lJnited States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

com~nission of fraud by IRS. 

49) Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

51) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 



1)ef'endants 4)  Schedule a jury tr~al in this actlon. aHer I)iscovery, so that auch  

jury (a) may determine the liability ol' Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

I'laintiff's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5 )  Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffys affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

5 3 )  Plaintiffs incorporate by reference paragraphs 1 through 3  1 into this cause of' 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintif'i's are violating law. Plaintiffs7 privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law I he l'roteclions 01 '  the ('onstitution and the laws of' the I111itecl Slates Iorbitl 

the taking of I'laintill's' lives, livelihood, and good names under "color of law" 

5 5 )  Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1 )  Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5 )  Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 



the  thili~re of the 1)el'enciants to al1swt.r the conrplai~~t withh the requ~red 20 days, 

order that the Ilekndants must pay cach Plaintiff' the amounts requcstcd 111 each 

Plaintif'fs affidavit. 

FlFTH CAUSE OF ACTION 

DEPRlVATlON OF RlGHT TO WORK AND SUSTAIN THEIR 

FAMlLlES 

57) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common bu.riness and callings of'/@, the orrlinary trades andpursuits, which rrre 

innocuous in themselves, and have been .fi,llowed in (ill communities .from time 

immemorial, must thereJore be Jree in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except thcct which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that jieedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the originalfiundation of all other property, so it is the most 

sacred and inviolable. The patrimony ofthe poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manijest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

1 I 1  US 746, 75 7 (1884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Cu. v. 

Railroad Comm'n of California, 271 U.S. 583 . "Constitutional rights would be of little 



v t d u e  if they could he ., . . in6lirectly clenierl," Smith V. Allwrigh~, 321 U.S. 649, 664 , or. 

"mtrnipul~rtecl out ufexistence. " Gomillion v. Lightfiot, 364 U.S. 339, 345. 

"...cnnstitutional ~leprivatiorzs may not be justified by some remote administrcrtive 

henefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fraud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is n o  requirement to withhold by private employers and other 

entities (see exhibit "F"). 'The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180, 292 P. 813, 819 (Ore. 1930): "The individual, unlikp 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but & 
individual's riphts to live and own property are natural riphts for the enjovment of' 

which an excise crrnnot be imposed. " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863, 130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess proper0 is a right, not u 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereoj; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 



"lizcome is n~cesstirily the procluct oJ' the joint efjfiwts of the stcrte rind the 

recipient oj' the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state us 

its share.. . " Sims v. Ahrens et al., 271 S W Reporter at 730. 

60) WHEREFORE, PLAINTlFFS REQUEST the following of this Honorable 

Court; 1)  Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2)  Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6 )  

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH ('AIISE O F  ACTION 

I)EI'KAVATION OF CONSTITCJTIONAI, PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without .'apportionmentn as being authorized by the 16"' 

Amendment. This was in direct contradiction to 0 . S .  Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1895). 

BRUSHABER v UNION PACIFlC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16"' 

Amendment provides for a hitherto unknown power oftaxation; ihut is, a power to levy 

an income tax which, although direct, should not be subiect to the regulation of 

a~~ortionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assum~tion wid be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAIN'I'IFFS KEQlJEST the thllowing of' this Ilonorable 

Court; 1 ) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintif'fs 

claim for damages as the jury may see as fit and proper. 5 )  Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6)  

Order that the Internal Revenue Service immediately dismiss the offending IKS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiff's affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976, 981 (5th. Cir., 1968), "We must note here, as matter of jucficicrl 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 



Plainti fts are all agreed that the appointed spokesperson shall be Charles I;. ('onces. 

Signature of Plaintiff, Charles F. C'onccs, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



13HIEF IN SUPYOU'I' 

At one point in history, most educated men believed that the world was Ilat. 1 odaq, many 

lawyers and judges believe that the I hth Amendment conferred a new taxing power on the 

federal government. I'he second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the lJnited States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

7 > corporate earnings. I he act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income T h  Act of' June 30, 1864 (chupter 173, 13 Stcrt. 223, 281, 282), under wlticlt 

this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an individual wtrs taxable upon his 

proportion ofthe earnings ofthe corporation although not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other thun 

the companies specified in this section, shall be included in estimating the annual gains, 

profits, or income qf' uny person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE ,247 US. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, rznd condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim us their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it is the most sacred and inviolable. The patrimony uf the poor man lies in the 



strength rcnd rlrxferity of his o wtz hun~ls, ritzrl to liittrler his employing this strength rrncl 

clexteri[y in whut manner he thinks proper, without injury to his neighbor, is a plain violc~tion 

oJ this most srrcred property. It is a manijest encroachment upon the just liberty both of the 

workman anrl of those who might be disposed to employ him. " Butcher's llnion Co. v. C resent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or  earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to jullow any lawful vocation and to 

make contracts is as completely within the protection yf'the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when anrl where one will. One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed hy the legislature without violating the letter and spirit of the Constitution. Evety 

citizen is protected in his right to work where and for whom he will. He may select not only hits 

employer, but also his clssociates." COYYAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misrlemeunor, an4 upon conviction thereof'. . . shall be punished for each offense by a 

fine ... ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



.-I l o o h  at I'O1,1,0~'1( is crucial because, as I'laint~tfs shall show this Ilonorablc C'ourt 

the Plaintiffs in this lawsuit fall under thc ruling of 1'01.1,OC"K and not undcr the 16"' 

Amendment. 

In POL,LACK v FARMERS' LOAN cYr TRUST CO., 157 IJS 429 (1  8%), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census.. .. " And, 

"As to the states and their municipalities, this (contributions to expense of government) i,s 

recrched  large!^ through the imposition o j  direct taxes. As to the federrrl povernment, it is 

attained in part throuph excises and indirect taxes upon luxuries and consumption penerallv, 

to which direct taxation may be added to the extent the rule o f  apportionment allows." 

POLLOCK stated, "...that such tax is a direct tax, mcl void because imposed without regard 

to the rule of' apportionment; and thut by rerrson thereof the whole law i.s invalidated. " It is 

also stated in the U.S. Constitution: Article 1, see. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken. " 'These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states." Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POl,l ,O('K also ruled that the Constitution clearly recognized the two classes of taxation 

"Thus, in the matter of tcrxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems.. . " Pollock, 157 US 429, 573. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating jkatures which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation." Pollock, 157 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



tax, no t  sub-ject to the rule of "apportionnie~~t". I'laintiffs arc not subject to excises laid 011 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (1 9 1 1 ): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privileges. ' Coolq ,  Const. Lim. fh  ed. 680. " 

In 191 3, S'I'KArI"I'ON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 bth Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 US.  399,417 (1913): 

"Evidently Congress adopted the income crs the measure of'the tax to be imposed with respect 

to the doing of' business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benejit presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

U S .  107, 165, 55 S. L. ed 107, 419, 31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise / ' 1 

vit i i : or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from property which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the corporation tax act of  1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tar upon property, and was invalid 

because not apportioned according to ~opulations, as prescribed by the Constitution. The act of 

1909 avoided this difficulty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation." 



S I'RA I TON'S went o n  to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporrrtions engaged in such business shnre in tlze henejits oJ the jeclerrrl government, crnd 

ought as reasonably to contribute to tlze support o j  that government [is corporations tlzrit 

conduct other kinds of projitable business." 

" ... tlze annual gains of suck corporations are certainlv to be taken as income.fi,r the purpose 

of measuring tlze amount of the tax." 

In 1916, the U.S. Supreme Court confirmed once again that the 1 6 ' ~  Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 16'" Amendment, the tax is therejkre, within the ruling 

of Pollack ... ri direct trm: and void fhr want of compliance with the regulation of 

rrpportionment. " 

". . .it mtmiJi.stly disregards the fact that by the previous ruling it wrrs settled that the pro visions 

of the 16''' Amendment conferred no new power o f  taxation.." 

". . .it was settled in Stratton's Independence.. . that such trm: is not rr tax upon property.. . 
true excise levied on the result o f  the business.." 

Also in 1916, the U.S. Supreme Court confirmed prior rulings on the 1 6th Amendment: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather wises from the conclusion that the 16'" 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tcrx which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it ... " 
BRUSHABER went on to rule on the purpose of the 16th Amendment and the necessity 

of maintaining and harmonizing the 16th Amendment with the "apportionment" 

requirements: 



".,.tlrtj whole purpose of the Amenrlntent was to relieve trll income t(ue.\ when imposed frortr 

apportionment. from a con.sideratiott of the source. . . " 
"...on the contrary shows that it was drawn with the object oJ maintaining the 1imitr~tion.s c f l  

the Constitution and harmonizing their operation. " 

In 1918, the High Court contirrned prior decisions in PECK v LOWE, 247 IJS 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taring power to new or excepted 

subjects.. . " 

In 191 8, the 0 . S .  Supreme Court once again addressed taxation authorized under the 1 61h 

Amendment. 

" (The) Income Trrx Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Huhbard, 12 Wall. 1, 16, that an individuu1 was t(1xuble upon his 

proportion of'the earnings o f  the corporation although not declared as dividends. That decision 

was based upon the very special language ofcr clause of section 11 7 ofthe act (13 Stat. 282) 

that 'the gains and profits cf all companies, whether incorporated or partnership, other than 

the companies specijied in this section, shall be included in estimating the annual gains, 

projits, or income of any person entitled to the same, whether divided or otherwise.' The act o j  

1913 contains nu similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free from the normal tax imposed upon individuals, subjecting 

them to the graduated surtaxes onlv when received as dividends (38 Stat. 167, paragraph B), 

cmd subjecting the interest of an individual shareholder in the undivided gains and prf i ts  oj 

his corporation to these taws only in case the company i s  jiwmed or.fraudulently clvailed ofj0r 

the purpose of preventing the imposition of such tax by permitting gains and proJt.s to 

accumulate instead of being divided or distributed " SOUTHERN PAC CO. v. LOWE , 247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An examination of these and other provisions of the Act (The 161h Amendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for proft upon the gainful 

returns from their business operations. " 



W I J T f 1 f : R N  I'A('IFI(' ('0 v.  1,OWt'. 347 I f  S. 330 (1018) ruled that everything that 

comes in, cannot necessarily be included in "income": 

" We must reject in this case, (1s we have rejected in cases arising under the Corporation Excise 

T m  Act of 1909, the broad contention submitted on hehalf'ofthe government thrrt all receipts, 

eveything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 19 13 than in 

that of 1909, and for the present purpose we msume there is no difference in its meaning r ~ s  

used in the two acts." 

In EISNER v MACOMBER, 252 IJS 189 (1920), the High Court confirmed prior rulings: 

"The 16"' Amendment must be construed in connection with the taxing cl(ru.se.s of the origind 

Constitution and the eflect crttributecl to them before the rrmenclment was adopted. " 

"As repeatedly hell, this did not extend the tcaing power to new subjects. . . " 
"...it becomes essenti(z1 to distinguish between what is and b not 'income', us the term i s  there 

used. " 

"...we .find little to udd to the succinct definition adopted in two cases arising under the 

Corporation Trrx Act c!f 1909.. . (Stratton9.s and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited front article I of the Constitution may have proper 

Jime and effect, save only as modijied by the crmenclment, and that the latter crlso m q  have 

proper effect, it becomes essential to distinguish between whcrt is and what is not 'income,' crs 

the term is there used, and to apply the distinction, as cases arise, according to truth cmd 

substance, without regard to Jbrm Coneress cannot bv anv definition it mav adopt conclude 

the matter, since it cannot by leeislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised." 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 'CIS 245 (1920): 



" I f  the tux in re.specf of hi%s compettsrdon be prohibited, it cutr jind no jwtificutiott in tho 

tuxution of other income us to which there is no prohibition; ,for, of course, rloing whut the 

Constitution permits gives no license to (lo whcit it prohibits. " 

EVANS further ruled that the 16''' Amendment did not authorize new taxing powers over 

subjects and the government agrecd that this was so: 

"Does the Sixteenth Amendment authorize und support this tux (ind the attendunt diminution; 

that i s  to say, does it bring within the tuxing powers subjects theretoji~re excepted? The court 

below answered in the negative; and counsel jbr the government suv: 'It is not, in view of 

recent decisions, contended thrit this amendment rendered cinything t~uable us income thut wris 

not so truuble befire '. " 

INCOME 

In 1921, the IJ.S. Supreme C'ourt ruled on the definition of' the word "income" in 

MERCHANTS' LOAN & TKI JS'7' CO. v SMIE'T'ANKA, 255 US 509 ( 1  92 1): 

"The Corportition Excise Tux Act oj August 5, 1909, was not an income tctx luw, but tr 

definition of the word 'income' was so necessary in its administration.. . " 
"It i s  obvious that these decisions in principle rule the case at bar i f  the word 'income' hers the 

sume meaning in the Income Tux Act of 1913 that it had in the Corporation Excise Tax Act uj 

1909, czncl that it has the same scope of meaning wus in ejjkct decided in Southern Pncifc v 

Lowe.. ., where it was assumed jor the purpose of' decision thut there was no difference in its 

meaning as used in the cict of 1909 and in the Income Tax Act of 1913. There can be no doubt 

thcit the word must be given the same meaning and content in the Income Tux Acts of 1916 and 

191 7 that it had in the uct of' 1913. When we rid1 to this, Eisner v Mucomber.. .the definition of 

'income' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tau Acts of' Congress 

that was given to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become definite& settled by decisions ofthis Coccrt. " 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 



I he word "incon~e" lias been wrongfully used by thc IRS, as including tlic wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the mme thing as used in the Corporation Excise Tax Act of' 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition ofUincome": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning ofthe revenue acts of' Congress, nor can Congress, without rmm-tionment, 

trm that which is not income within the meaning ofthe 16th Amendment. " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v [IS, 362 US 145 ( 1 960): 

"Our system oftamtion is based upon voluntary assessment rind prryment, not upon distraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax linbili ty... " BALLARD gives us two useful explanations: 

At 404, "The general term bincome' is not defined in the Internal Revenue Code. " At 

404, BALLARD further ruled that ". . . 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources. " 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6th Amendment. 

INESCAPABLE CONCLUSIONS 

,The individual income tax is a direct tax subject to apportionment. 
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did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent." Henderson testified 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated : 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



From: Michael Jay Williams 

Address 5400 Sheridan BLVD lot 18 

Arvada Colorado, 80002 

Date: February 4, 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against lnternal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 5 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. They need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the US. Constitution and US. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the US. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law;h 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the US. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the US. Supreme Court and 
as applied to the meaning of the ~ 6 ' ~  Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 



Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 1 - 
877-7774778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportionedn, the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can only be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court FiJing, Class 

Action, Case number 5: 04 CV 0101 in the US. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See tRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the 1RS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 



the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1e Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There am also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and e t k t  of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effwt of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. .that is, i f  you accept an agent's statement concerning the law 

and i f  his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authorityrity See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409, 391; United States v. Stewart, 311 U.S. 60, 70 , 

108, and see, generally, In re Floyd Accepfances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be awrt ioned among the several 

States which may be included in this union, according to their respective 

Numbers. .." and also in Article I, sec. 9, "No Ca~itation, or other direct, 

Tax shall be laid, unless in pm~ortion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in hme in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as mled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the risht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administfators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise fax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take mot in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16'~ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially tme. The 

Amendment only applies to corporate pmfits, not to an unincorporated 

individual. 

Affer the 16h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues wen? decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax wem. It overturned the 1894 income 

tax act because of lack of apportionment So you can see that the 

apportionment pmvision is very important 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 

31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propem which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, prouerhr which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 21 7 , 35 L. ed. 994, 3 Inters. Corn. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226 , 52 S. L. ed. 

lO3I,lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled= 



". .. the contentions under it (the 16& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simpli@ing the situation and 

making clear the limitations on the taxing power ... would create raclical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1@ Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overtztm me 166 

Amendment as being unconstitutional. It chose to limit the authority of the 

166 Amendment by placing limitations on the word "income" in the 166 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate pmfit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 166 Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the cnrx of the matter lies for us and the income tax. All these 

counts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 66 Amendment. They fudher pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 $h Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), fhe Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 

759.15 SUP. S t  Rep. 673,158 U.S. 601 -39 L. ed. 1108.15 SUP. C t  Rep. 912, which 

held the income tax provisions of a ~revious law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509. 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amountina in effect to a direct tax upon proper@ within 

the meaninq of the Constitution, and because not apportioned in the manner 

reauired by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any tnre federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the r i g h t  to work a privilege. Remember 

that government officials and their oficial literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirrect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartialfy, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the nrle of apportionment 

and indirect - under the ~ l e  of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax am both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's nrlings on the f f l  Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be W i r e d  away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This Wing maintains the distinction between fypes of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not pumhasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to 'Voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (191 1): 

This case defines excise faxes, in case you wonder i f  the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const Lim. 7b ed. 680." 

In U S v. WHITRIDGE, 231 US. 144,147 (1 913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, af&x Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or Mivilene tax, and not in anv sense a tax 

upon promrtv or upon income merehr as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 1bh 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lo we..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meaning in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court" 

Comment: So the word "income" has the same meaning after the 166 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supmme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income9 in the 166 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has fo do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

,"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely e n t e d  into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the I@ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations pmvided, except in the case 

of an American citizen working overseas or a fbreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer, 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



'prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 dings, alone, destroy the federal 

government's claim that the 16h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibid, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constiition permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years &er the 166 Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 1 e  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a bue excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the lbh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

pmvision was still active Mer the passage of the lbh Amendment In other 

words, if the tax had been an excise tax covered under the 1bh 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'h Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, shoukl not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions aduanced in argument to support it. .. " 
"...the whole purpose of the Amendment was to relieve ail income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LO WE, 247 US 165 (191 8): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conkrred no new powers of taxation, but also that the 16h Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (191 8): 

"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

woddproperty converted fo remuneration/compensation. 

Smietanka as in the Jd consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court" 

Bowers v. Kenbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequentJy passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without a~portionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1 918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1 e  Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16" 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could if ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400= "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the fwo and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has mled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US f 89,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modMed by the amendment, and that 

the latter also may have proper e W ,  it becomes essential to disfinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, acconffng to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv leaislation amr the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. 

This can be explained by the %oumes of income" mlings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballad gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballanl further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no ' ~ r o s s  income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the mle of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - W13/53 ) 
"Let me point this out now. This is where the sfnrctute diiks. Your income fax is 

a lW? voluntary tax and your liquor fax (A.T.F.) is a 100? enforced fax. Now the 

situation is as diflFerent as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable h r  the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in omler at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 1000A voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done f m l y  and voluntarily. 

SUMMARY POINTS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



P The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16" Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson *om South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratZfyng and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - '7he Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wordng in some states in order to get their legislators to ram-  Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people wlho are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't r e l ~  

on it (Note: The federal government cannot admit to their "mistake" because they 

have been iiaudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contmy nature, 

con&ct Mr. Conces so that any necessary changes can be incorporated 

into this lieport. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et aL 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et aL, 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Midavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintic acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D. 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): ". .. 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers.. . 
Plaskey v. CIA, 953 F.z"~ 25, "Court errs if court dism'sses pro se litigant without 

instructions of how pleadings are dement and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not Limited to: 1) JeEey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunity granted to a class however limited, having the effect to &wive another class 

however limited of a personal or property right, is just as clearly a denial of equal 

protection of the laws to the latter class as the immunity were in fmor oJ or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7& Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 came of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, eg., Curtis vs. Loether, 415 

U.S. 189,195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisrliction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy meeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) mises under the Constituiion or Imvs of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of diflerent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U S  C. 41( l), 28 USLA.  41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the r e k a l  to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fiaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refbed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualifj, himseg in any proceeding in which his imparhrhality might reasonably be 

questioned.. He shall alisqualrfi himserf in the following circumstances: Wirere he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries £?om this Honorable Court under the rulings and protections of the 

14' Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law7', by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental ridis, safepuarcied bv the first eipht 

amendments against federal action, were also safeguardid against stute action bv the 

due process of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 2 9  U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equdy protected against state invasion by the Due 

Process Clause of the Fourteenth Amendmeni. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)" GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

" m e  due process clause requies that every man shall have the protection of his day in 

court, and the beneJit of the general law, a law which hears before it condemns, which 

proceeds not arbitrananly or capriciously, but upon inquiry, and renders judgment only 

afer trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

11 0 US. 516, 535,4 S. Sup. Ci. I l l .  It, of course, tends to secure  equal@^ of h w  in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principe of equality of 

application of the law. 'An men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxim showing the spirit in which 

Legislatures, executives and coum are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has Iong been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of m*stence. " Gomillion v. Lightfoot, 364 US. 339.345. 

"...constitutional deprivations may not be jushxed by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENTUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right c m o t  be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of lve, the ordnary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a alistinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The urouertv that everv man has is his personal labor, as ii 6 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing [it] ... in what manner he thinks proper, without injury to his 

neighbor, is a phin violation of the most sacred propertyw. Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a Imufd business, and thereby acquire pecuniary profits, & 
prouertv, is indis~utable.~ TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constkution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been depnitely stated Without dorrbt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to en~age in anv of the 

common occu~ations of life, to acquire useful knowledjge, to lldarry, establkh a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., I l l  US. 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, I36 US. 313 , 10 Sup 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578, 17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. Nau Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, B & Q. R R. v. McGuire, 219 US. 549 , 31 Sup. Ct. 259; 

Truax v. Raich, 239 U S  33,36 Sup. Ct. 7, L R A. 1916D,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 US. 590, 37 Sup. Ct. 662, L R A. 1917F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Ca v. Dodge, 246 US. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Trum v. Corr&an, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525,43 Sup. Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass 474, 86 IV E. 925,128 Am Si. Rep. 439, 23 

L. R. A. (N. S.) 14%" MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRA'ITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tar to be imposed with 
respect to the doing of business in corporate form because it desired that the excise 

should be imoseal, approximately at least, with regmd to the amount of benefa 

presumably derived by such corporations from the current opmaiions of the 



government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. L ed 107, 419,31 

Sup. Ct, Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to taw a legitimate subject of taxation as afianchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from propertv which, considered bv itselL was not tauable," 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the tim~tafions which the Constitution 

imposes upon the right to levy &e taues, and ii could not be saki, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantid riiffmence between the carrying on of business bv the cortorations t a x 4  

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

'2 monopoly is defined 'to be an instiution or allowance fiom the sovereign power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buyimg, selling, mking, working, or using of anything wherebv anv person or personsL 

bodies politic or cornorate, are sought to be restrained of anv freedom or libertv they 

had before or hindered in their Imuful trade.' All wants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons fiom getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful aade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifls' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment," TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fbher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of exrexrsting. m e  corporation is 



an art~jicial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own proper@ are nafural riphts for the eniovment of 

which an excise cannot be imposed" 

Jerome H. Sheip Co. v. Amos, 100 Ha. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess proper@ is a ri~ht,  not a 

privilege ... The right to acquire and possess proper& cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the rnere right to 

possess the fruits thereof; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizinx and 

receiving income or earnings is not a privilee that can be taxed. ..Since the right lo 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the nrodud of  the joint efforts of the state and the recwient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the swe as its share..." S i m  v. Ahrens el ad, 

271 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. CaL 1983): "[Aln unlawful or unauthorized 

exercise of power does not become legitimated or aufhorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B), IRS agents carried out wholly unlawfiil actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 



11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. UnitedStates, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act withouf the scope of the authority so defjned does 

not bind the princi~al, and all persons dealing with such agents are charped with 

knowledke of the plxlent of their authoriiy. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the jbnn in whkh the government functions, anvone entering into an 

arrangement wi#h fhe government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himelf may be unmvare of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fkaudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

afidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16" Amendment Claim 



14)The IRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fiaudulent, misleading, and fklse. Such false claim is based on the wording of the 

16" Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarifj. the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratped on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'. While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 16" Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes &her than the false and misleading statement as stated in the 

preceding paragraph and flirther contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power wanted bv the 



Constitution and the Sixteenth Amendment and made laws requirinn all 

individuals to pay tam" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16 '~  Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~  

Amendment unquestionably did not reauire all individuals to pay tax. See 

rulings on the force and authority of the 1 8  Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling ii was settled that the 

provisions of the 1@ Amendment conferred no new power of taxatioa." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect twes on income, whatever source derived' without apportionronsent 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subject wain the 

taxing mwm. * 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arlsesfrom the conclusion that the I& 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes And the far-reaching eflect of 

this erroneous assunption wiU be made clear by generalizing the many contentions 

advanced in argument to support it.. . * 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sideenth Amendmenl; although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent deciSwns, it 

does not extend the taxingpower to new or excepted subjects, ..." 



DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

''An examination of these and other provisions of the Act (The 1& Amendment) 

make it plain that the lezislative purpose was nof to fax property as such, or the 

mere conversion of property, but to tax the conduct of the business of cornorations 

organized for profit upon the gainful returns from their business operations. '" 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1 6  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect aaributed to them before the amendment 

was adopted " 
"As repeatedly held, this did not extend the taxing power to new subiecis... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixleenth Amendment authorize and support this tax and the attenrlant 

diminution; that is to say, does it bring within the taxing powers subjects 

ther-re excepted? The court below answered in the negative; and counsel for 

the government say= 'It is not, in view of recent decisions, contennded that this 

amendment rendered anything taxable as income that was not so taxuble before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the SEdeenth Amendment and made laws requiring all 

individuals to pay taw." As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16" 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laici, unless in 

proportion to the cens us...." 



"As to the states and their municipalities, this (contributions to expense of 

governmens) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part through wises  and indirect taxes upon 

luxuries and consumtion generally, to which direct taxatwn mav be added to the 

extent the rule of apportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of fiee persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three--#hs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratrpd July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be rnade within three years a#er the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed " 
The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possesswn and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinrler his ernlovine this strength and dexi& in what 

manner he thinks proper, without injury to his neiehbor, is a plain violation of this 



most sacred propem. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things exising when it wasframed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischkf and the 

remedy. State of Rho& Island v. The State of Massachusetfs, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'tares laid upon the manufmture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cornorate ~rivileaes. .' Coolq, Const Lim ? ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is &fined to be an inland imposition, sometimes upon the consurnpiion of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manuf@urer, and sometimes upon the vendor.* 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 



"/Tlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'[TIhis Court now has reiected the concent tlrat co&uiZ;Onal rights turn upon 

whether a governmental benefd is characterized as a "rightw or as a ''privilew. "'" 

Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Rkhardson, 

403 US. 365,374 (1971)). 'ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 1913 after the 16' 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv C o n m s  aabpted the income as the measure of the tw to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefir presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S 107,165 , 55 S L. ed 107, 41 9, 

31 Sup. Ct Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subjed of taxation as a franchise or 

privilege, was not debarred by the Constirution from measuring the taxation by the 

total income, ahhough derived in part from propertv which, considered bv &elf, 

was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intendad to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in eflat to a 

direct tax upon property, and was invalid because not apportioned according to 



populations, as prescribed by the Constitution, The act of 1909 avoided this 

difJiculty by imposing not an income tax, but an m i s e  tax upon the conduct of 

business in a corporate capacitv, measuring, however, the amount of tax by the 

income of the cornoration." 

"Whatever diffxuliy there may be about a precise and scientiix defutition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveving rather the idea of gain or increase arising from cornorate 

activities. * DOYLE v. MlTCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further conf i i t ion  of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 St& 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WaU I, 16, that an 

individual was taxuble upon his urouortion of  the earnings of the cornoration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, prof@, or inwme of any person entitled to the same, whether aIivided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confbsion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the I 6 Amendment), g acceded to, would cause one 

provision of the Constaution to destroy another; that is, thev would result in 

bringing the ~rovisions of the Amendmenl c~~enf~ting a dired tax from 

ap~ortionment into irreconcilable conflist with the general reauirement that aU 



direct taws be apportioned ... This result, instead of sinplz~ing the situation and 

... making clear the limitations on the taxing power would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16" 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

speczjired level do not have to fde returns. " 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001  ...................................... 2 6  P a r t s  1, 31, 55,  1 5 6  
27 P a r t s  1 9 ,  53 ,  194 ,  250,  296  

6011 . .  ................................ - 2 6  P a r t s  31, 40, 55 ,  156 ,  3 0 1  
27 P a r t s  25 ,  53,  194  

6020 .............................................. P a r t s  53,  70  
6021  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  53 ,  70 
6031  .................................................... 2 6  P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and it3 accompanying regulafions, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amp1cYid by the regulations. When the stali.de and reguladons are so inexfricably 

intertwined, the &missal must be held to involve the construction of the statute." 

UNlTED STATES v. MERSKY, 361 US. 431,438 (1%0). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

**[Wje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. ** 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 
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are no Statutes At Large that make every individual liable for the income tax. If it 



is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speczjiilly pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wiggleworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Ca v. Worthington, 141 US. 468, 474 , 12 S Sup. Ct. 55; Bendger v. 

United States, 192 U S  38, 5 5 ,  24 S Sup. Ct. 189." GOULD v. GOULD , 245 US. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

tesa;rj,, that his testimony, ~ i n b o d u c e ~  would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of the state and the recbient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ..." Sims v. Ahrens et all, 

2 71 S W Reporter at 730. 



20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meanina in all of  the Income Tax Acts of  Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definifely 

settled by decisions of this Courl. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in iis enactment and the subject-matter of its operation. It is at 

once auparent that its terns embrace corcorati0n.s and joint stock cony,anles or 

associalions which are omanized for prom, and have a cavilal stock represented by  

shares. Such joint stock companies, while dqfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue ads subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 FZd 575 (1943): 

"The Treasury cannot by interpretive regulafion make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can C o n m s ,  without 

apportionment, tax thd which is not income within the meaning of the 16th 

AmendmenL " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising uruier the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income wifhin the proper 

dejinirion of the term 'gross income'. Certatrtatnlv the term 'income' has no broader 



meaning in the Income Tw Act of 1913 than in that of 1909, and for the present 

pumose we assume there is no aVf5erence in its meaning as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 l?2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

" ... we sympathize with the taxpayer who in fact relies upon what he acceptk as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to dechre the 

law applicable to a given situation." (Carpenter v. Unifed States 495 F 2d 175 

at 184). 



24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inexirkably intertwinerij the disnrissal must be held lo involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431,438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a h u d  and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

conl?onted with such unlawful actions, Defendant's agents r e k d  to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry lefl unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRT. Our revenue system & based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also US. v. Pru&n, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 



Fraud Deceit, deception, artzpce, or trickery operating prejudcially on the rights of 

another, and so intended, by inducing him to part with propenty or surrender some 

legal right. 23 Am J2d Fraud § 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a wor4 silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Suilzr, 241 111 521, 89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and vercyed with the taxpayer. Ako, any adjustments will be fully qiaineti; 

and the taxpayer will be informed of h M e r  rights." 

"lf the taxpayer claim. the assessment is wrong or has additional informarion 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action, " 

26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 



1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refbte the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refksed to refkte or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a malerial fact peculiarly within his knowledge and he fails without excuse to 

test& that his testimony, i f  introduced would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take ofsxial adion simply by giving oral approval to a letiter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the responden&' 

constitutional rights, when vindication of those rights has been rendered difficult or 



imossible bv the actions of other state off~ials. @. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if codtonted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)/ of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 



h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an &davit in which damages are 

stated in regards to said Plaintiff. These afidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4" AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fblly stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4' Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of Iaw (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 



This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support ii. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fiaud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaintiffs constitutional rights. * 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 



36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fa and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintsthe amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were idly stated herein. 



38) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to supporC il. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B. 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5* and 1 4 ~  Amendment Due 

Process requirement, after being hlly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 



"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. 41.339-342.'' Tire Court goes on to say, 'The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leveLW "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the walL Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cf: 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 
"1. The Horida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of h w  by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. 41. 80-93. 

(a) Procedural due process in the cont~xt of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded qpplkatrons for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the stan@oint of the application of the Due Process Clause it is inunaterial 

that the deprivation may be tenporary and nonfinal during the threeday post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifxs creation of a 

broad exception to the warrant requirement for intrusions in fruherance of tax 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the juement of the 

District Court and remanded for further proceedings is fortifd by the faci that 

construing the Act to permit the Government to seize and hold property on the mere 



good-faith allegation of an unpaid tax would raise serious constitutrional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjuliication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an oppofluniity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivaiion must be ma& Here the Government seized 

respondent's property and contends that it has absoiutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedj in the Tax Coud" 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (196). 

" f i e  taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(196). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comrn'n of California, 271 US. 583. "Constitutional rights would be of little 

value vthey could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefH to the State Pp. 542-544." KARMAN v. FORSSENICJS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of wawants of distraint, the making of 



the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental r i ' t s ,  safeguarded by the first eight 

amendments against federal adon, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a crim'nal prosecution." 

Grosjean v. American Press Co., 297 US. 233,243 -244 (1936). 

"We think the Court in B a s  had ample precedent for acknowledging that &e 

guarantees of the Bill of  Rights which are fundamental safeguards of  libertv immune 

from federal abridgmenl are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders juement only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protedion of the general rules whiclr govern society. Hurtado v. California, 

11 0 U.S. 51 6,535 , 4  S Sup. Ct 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'Z'?iis is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the mid in which 

Lepislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be aerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 



the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious exercise of that power wherebv a wronnful and highlv injurious invasion of 

propertv rizhts, as here, is practicallv sanctioned and the owner stripped of all real 

remedy, is who& at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Inked, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to dwrive another class 

however limited of  a personal or proper@ right, is just as clear& a denial of  equal 

protection of the laws to the latter class as if the immunity were in favor of; or the 

deprivation of rjght permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 



Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for h u d  and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of l a f i l  usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

cornmunications, which contained threatening, false, and fraudulent documents. 



50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have k e n  suffered by each Plaintiff and 

Plaintiffs h i l y ,  and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintfls affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRWATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiiends, acquaintances, businesses, banks, business associates, and others have 

been fiaudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 



the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the h l l  extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs afidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 



in occupations of "common right" to sustain their lives. The Constitution affords 

1 protections of our lives and property and rights. The Internal Revenue Manual 

I also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): " m e  individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrtcial entity which owes its existence and charter powers to the state; but &e 

individual's rkhts to live and own property are natural rights for the eniovment of  

which an arise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right i s  the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

tawed as a privileg~ " 

"Zncome is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et all, 271 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

62)Plaintiffs were deprived of their rightfhl protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16~' 



Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confmion is not inherent, but rather arises from the conclusion that the 1 8  

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, although direct, should not be subiect to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintifl's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 



removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

PlaintW s affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affied herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16& Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

coqbrate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 



citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 US. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, an4 upon conviction thereof. . . shall be punished for each offense by a 

_fine ... ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census...." And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes As to the federal government, it is 

attained in part through excises and indirect taxes upon luxuries and consumption generallv, 

to which direct taxation mav be arided to the extent the rule of  apportionment allows." 



" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of the earnings of the wrporation although not declared as Bvidenals, That decision 

was based upon the very special language of a clause of section 117 of the act (13 Staf. 282) 

that 'the gains and pro@& of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profas, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themrelves, and have been folbwed in aU communities fiom time immemorial, 

must therefore be free in this countty to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sw, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that fieedom which they claim as their birthrighf. It has been well said that 

'the property which every man has in his own labor, as it is the original foundaiwn of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterig in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who mght be disposed to enploy him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature annot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and d i t i o n  and mceipts of income is therefore not a "priviiege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to folow any lawful v&n and to 

make contracts is as completely within the protedion of the Constitution as the right to hold 

property fiee fiom unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by wnfract. The right, therefore, to conlract cannot be 

inftinged by the legislature without violating the leiier and spirit of the Constitutio~). Every 



POLLOCK stated, "...that such tax is a direct tax, and wid because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken." These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

uThus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and inaIirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of unifoRnity were a w e d  in view of that distinction and those 

systems.. . " Pollock, 157 US 429,573. 



The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whok law. It diicriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legidation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the US. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (19 1 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consunaption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privile~es. .' Cooley, Const. Lim. P ed 680." 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of beneft presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise 1231 

US. 399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proper@ which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned according to ~o~ulatwns,  as prescribed by the Constitution. The act of 

1909 avoided this drulty by inposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefrts of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other k i d  ofprofiabk business." 

"... the annual gains of such corporations are certain& to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 16' Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 16U Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance wifh the regulation of 

apportionment. " 



"...it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the I@ Amendment conferred no new power of taxaiion.. " 
". ..it was settled in Stratton's Independence ... that such tax is not a tax upon property ... 
true excise levied on the resull of the business.." 

Also in 19 16, the U.S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the conf~~~ion is not inherent, but rather arises from the conciusion that the 16U 

Amendment provides for a hitherto unknown power of taxation; that is, a power to lay an 

income tar which, d o u g h  direct, should not be subject to the regulation of qportionment 

applicable to aU other direct tams. And the far-reaching eflect of this erronwus assumption 

will be nmde clear by generalizing the nuuty contentions advamed in argument to support 

it. .." 
BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~  Amendment with the "apportionment" 

requirements: 

"...the whole purpose ofthe Amendment was to relieve all income Cams when imposed from 

at,aortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the timirations of 

the Constitution and harmonizing their operation. " 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or wepted 

subjecis.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 16' 

Amendment. 

" (The) Income Tax Ad of June 30, 1844 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubburd, 12 Wall. I, 16, that an individual was taxable won his 

proaortion of the ear- of the wrwrotion although not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 SCal. 282) 

that 'the gains and profirs of all cortpanies, whether incorporated or partnership, other than 



the companies speczrwd in this section, shall be included in estimahmahng the annual gains, 

profir, or income of any person entitled to the same, whether divided or othenuise. ' The act of 

I913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free fiom the normal tax imosed uuon individuals, subiecting 

them to the graduated surtaxes or& when received as dividends (38 Stat. 167, parag~ph B), 

and subjecting the interest of an individual shareholder in the undivided gains and prof* of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permilting gains and profi  to 

accumulate instead of being divided or dstribuled" SOUTIIERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An (?~~miMltion of these and other provisions of the Act (The I@ Amendment) make ii plain 

that the legislative purpose was not to taw property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profa upon the gainful 

retuntsfiom their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising u&r the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income witirin the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no difference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court codinned prior rulings: 

"Tk I@ Amendment must be construed in connection wiih the taxing clauses of the original 

Constitution and the eflect attributed to them before the amendment was adopted" 

"As repeaedy hdd, this did not extend the taxing power to new subjem ... " 
"...it becomes essentiul to distinguish between what is and is not 'income', as the term is there 

used." 



"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Strailon's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and eflect, save only as naodfied by the amendment, and that the lailer also may have 

proper eflect, it bewmes essential to &tinguish between what is and what is not 'inwme, ' as 

the term is there used and to apply the dislinction, as cases arise, according to truth and 

substance, witlrout regard to form Conaress cannot bv any definition it mav adopt wnclude 

the nra#er, since i# cannot bv lepislaiion alter the Constitution, from which alone it derives ifs 

power to legisla&, and within whose limirations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his conpensation be prohibited it can find no jus~@cation in the 

taxution of other inwme as to which there is no prohibilion; for, of course, doing what the 

Constitution permiis gives no license to do what itprohibitk " 

EVANS mher  ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore m p t e d ?  The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendmenf rendered anything taxable as income that was 

not so Carable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'inwme' was so necessary in ifs administration..." 

"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 



1909, and that it has the same scope of meaning was in effect decided in Southern Paczfic v 

Lowe ..., where it was assumed for the purpose of decision that there was no dgference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. R7ren we add to this, Eisner v Mwomber.. .the &#nition of 

'income' which was applied was adoped from Shation's Independence v Howberf, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Conpress 

that was given to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become &#n&ly settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word b'income" has been wrongfblly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongfbl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Congress, without c~~vorfwnment~ 

tax that which is not income within the meaning of the 16th amend men^ " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taration is based upon voluntaty assessment &payment, not upon disirainL" 



The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in US. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liabilio ..." BALLARD gives us two usehl explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD Wher  ruled that "... 'gross income' means the total sales, less the cost of 

goods sow plus any income fiom investments and from incidentd or outside operations or 

sources. 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 16& Amendment. 

INESCAPABLE CONCLUSIONS 

.The iruiividual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

PlaintiHs are not subject to excises laid on corporate privileges. 

.The 16fh amendment only applies to 'income' as deJined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

.Occupations of "common right" cannot be hindered and are rights of Peedom necessarily 

covered by the common law of the US. Constitution. 

F The word 'income ' is not deJined in the Internal Revenue Code. 

b The 16' amendment did not authorize any new tax9ng powers. 

b The taxing powers of the federal government were the same a f t r  the passage of the 16' 

amendment as were existent before the passage. 

b The IM agents are guilty of @aud by refiing to respond to questions @om Plaint& 

according to court ruling precedence. 

F The 1 6  amendment kept the corporate excise tax in the category of indwect tax and did not 

aflect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 



May 13,2003 

(Editofs Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants, when it wants. how it wants with almost 
corndete immunitv." retired Internal Revenue Setvice official Tornmv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former US. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national pditicd figures for no reason other than b redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testiiied. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentSds, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance CommMee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conchsions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



'REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16& Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Memmll, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243fi.S. 389, 409 , 391; United States v. Stewart, 373 U.S. 60, 70., 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article I, see. 9, "No Capitation, or other direct, 

Tax shall be laid. unless in ~ r o ~ o r t i o n  to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

dire& tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in I909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

111 US 746 (1884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is pro~erty, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

( I  921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  a/., Administrators v. United States, 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes) ? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citirgns 

who would disagree with the notion that the telephone or gasoline a& not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16* Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16* Amendment 

The IRS claims that the 16& Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16& Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16& Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmersy Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to ditect taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do no t  It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1 91 3): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 
with respect to the doing of business in corporate form because it desired that the 
excise should be imposed, approximately at least, with regard to the amount of 
benefit presumably derived by such corporations from the current operations of 
the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed. 107, 419, 
31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 
exercising the right to tax a legitimate subject of taxation as a franchise or 
privilege, was not debarred by the Constitution from measuring the taxation by 



the total income, although derived in part from pro~ertv which, considered by 
itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 I), this is also stated: 
"It is therefore well settled by the decisions of this court that when the sovereign 
authority has exercised the right to tax a legitimate subject of taxation as an 
exercise of a franchise or privilege, it is no objection that the measure of taxation 
is found in the income produced in part from property which of itself considered 
is nontaxable. Applying that doctrine to this case, the measure of taxation being 
the income of the corporation from all sources, as that is but the measure of a 
privilege tax within the lawful authority of Congress to impose, it is no valid 
objection that this measure includes, in part, at least, pro~ertv which, as such, 
could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 
142 U.S. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. C t  Rep. 121, 163, as 
interpreted in Galveston, H. & S. A. R. Co. v. Texas, 219 U.S. 217, 226 , 52 S. L. ed. 
tO3t,lO37,28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 
considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 
lay and collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to any census 
or enumeration." If you are not aware of the definition of the word "income" 
given by the US Supreme Coue it will appear as though the 16* 
Amendment cancelled out the two taxing clauses in the main body of the 
Constitution. 

In Brushaber, the Court stated the several contentions being made in 
the case and ruled: 
". .. the contentions under i t  (the 1P Amendment), if acceded to, would cause one 
provision of the Constitution to destroy another; that is, they would result in 
bringing the provisions of the Amendment exempting a direct tax from 
apportionment into irreconcilable conflict with the general requirement that all 
direct taxes be apportioned. ... This result, instead of simplifying the situation and 
making clear the limitations on the taxing power ... would creafe radical and 
destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 
apparent conflict between the two taxing clauses in the main body of the 
Constitution and the 16th Amendment. It didn't have the power to overturn 
those two taxing clauses but it did have the power to overturn the 16th 
Amendment as being unconstitutional. It chose to limit the authority of the 
16* Amendment by placing limitations on the word "income" in the 16* 
Amendment. You will see in the following cases where the Court made this 
limitation as being an indirect tax (excise tax) placed on an activity or 
privilege of incorporation and consequent activities as a corporation, the 
size of such excise tax being measured by the size of the corporate profit. 



The word "income" was ruled as having no other meaning than as being an 
indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 16& Amendment was 
allegedly passed in 1913, and thev all remained consistent and only had to 
reconcile minor differences, such as mining as opposed to manufacturing. 
This is where the crux of the matter lies for us and the income tax. All these 
courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 
SMIETANKA, 255 US 509 (1921), that the word 'cincome" had a specific 
legal meaning in the 16& Amendment. They further pointed to STRATTON'S 
INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 
defined the word "income" in the 1p Amendment 

Here is what STRA TTON'S says: 
"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 
decided in the Pollock Case that the income tax law of 1894 amounted in effect to 
a direct tax upon property, and was invalid because not apportioned accordinn to 
populations, as prescribed by the Constitution. The act of 1909 avoided this 
difficulty by imposing not an income tax, but an excise tax upon the conduct of 
business in a corporate capacity, measuring, however, the amount of tax by the 
income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 
"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, d 

as it was, after Congress had proposed to the legislatures of the several states the 
adoption of the 16th Amendment to the Constitution, but before the ratification of 
that Amendment-imposed an excise or privilege tax, and not in any sense a tax 
upon property or upon income merely as income. It was enacted in view of the 
decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 
759.15 SUP. S t  Rep. 673.158 U.S. 601 - 3 9  L. ed. 1108.15 Sup. C t  Rep. 912, which 
held the income tax provisions of a previous law (act of Auaust 27, 1894. 28 Stat 
at L. chap. 349, PP. 509. 553. 27 etc. U. S. Comp. Stat 1901, D. 2260) to be 
unconstitutional because amounting in effect to a direct tax upon property within 
the meanina of the Constitution. and because not apportioned in the manner 
required by that instrument'' 

The important key is "upon the conduct of business in a corporate 
capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 
individual, 

2) corporate income taxes are not taxes on the corporation's income 
but an excise tax measured by the size of the corporation's income, 
and 

3) any true federal income tax would be unconstitutional, if not 
apportioned. 

The only way they could levy a tax on corporations would be to levy an 
excise and not an income tax. Well ... Can they levy an excise tax, 



measured by the size of your earnings, on your salary? Do you have the 
same choice, that is required to levy an excise tax, that a corporation has, 
that is, to work or not to work? No. You have to work to feed yourself and 
your family, etc. and, in no way, is the right to work a privilege. Remember 
that government officials and their official literature state that the income 
tax is voluntary. Further, the head of the ATF officially testified, under oath 
before Congress in 1954, that the income tax was 100% voluntary. He was 
never charged with peQury nor did any member of Congress challenge his 
statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 
vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN 8 TRUST CO., 157 US 429 (1895) made the 

following rulings: 

---- - Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

V", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 



uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contrlbutlons to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when i t  is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction jetween types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 



by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word uvoluntary" before? The IRS gives notice to you each time that it 

refers to ccvoluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1 91 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon cor~orate 

privilenes.' Cooley, Const. Lim. 7* ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 9l3), the Court ruled: 

"As repeatedly pointed out by this court, the cor~oration tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privileae tax, and not in anv sense a tax 

uDon propertv or upon income merelv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years affer the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 



definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909. .. there would seem to be no room to doubt that the word must be qiven the 

same meaninn in all the Income Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16* 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16* Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 



"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 76* Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does . 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 



constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16* Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (7920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 16* Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 



STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16" Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16* Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the 16th Amendment. In other 

words, if the tax had been an excise tax covered under the 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from a~~ortionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that i t  is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 



Comment: Here the Court is not only saying that the 16" Amendment 

conferred no new powers of taxation, but also that the 16" Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'" Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconversion of property" mentioned, applied to 

worklproperty converted to remuneration/compensation. 

Smietanka as in the Yd consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US.  170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 



Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without atmortionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16* Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16* 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say 

that section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was nrled to be an indimct 

tax and an excise tax imposed on a corporate ecis'vitjtf the question musf be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the ?a hposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 



the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in && 
v. Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

pmviously decided by the Court 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and subs&nce, without regard to 

form. Conqress cannot bv anv definition it may a d o ~ t  conclude the matter, since it 

cannot bv leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 



At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US.  Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgel that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment) 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntary. 

Dwight E. Davis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 1W/o enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 

These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 



A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,39f (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

&The individual income tax is a direct tax subject to apportionment 

*The corporate 'income' tax is an indirect tax, not subject to apportionment. 

*The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

ib The word 'income' is not defined in the Internal Revenue Code. 

b The 16" amendment did not authorize any new taxing powers. 

&- The taxing powers of the federal government were the same after the passage 

of the 16" amendment as were existent before the passage. 

W The 16" amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1e Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bil l  Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 



.The corporate 'income' tax is an indirect tax, not subject to apportionment 

.The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

Ib The word 'income' is not defined in the Internal Revenue Code. 

b The 16" amendment did not authorize any new taxing powers. 

b The taxing powers of the federal govemment were the same after the passage 

of the 1 6'h amendment as were existent before the passage. 

b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16* Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn% Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents fo prove your case. That's whv we don't relv 

on it. (Note: The federal govemment cannot admit to their "mistake" because they - 
have been fraudulen tly collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefire people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 



Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report 
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NOTICE and MOTION FOR RECUSAL 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Notice to Judge Enslin, and a Motion For Recusal of Magistrate Judge Ellen S. Carmody 

Notice To Judge Richard Enslen 

A clarification hearing was scheduled for January 18, 2005 at 11 a.m. in the Grand 

Rapids courtroom of Magistrate Judge Ellen S. Carmody. Plaintiffs had requested the 

hearing in order that Magistrate Carmody should explain and clarify her ruling of 

December 13, 2004, in which Carmody stated, "The Court being fully advised in the 

premises, having reviewed the motion and the response: IT IS HEREBY ORDERED that 

Plaintiffs' Motion for More Definite Statement (Dkt.5) is denied." 

In attendance were Charles F. Conces, William Price, Charles Redrnond, Nancy 

Beckwith, and Robert Warner, each being one of the 156 plaintiffs in this class action 

lawsuit. Charles F. Conces was the spokesperson for the entire class of plaintiffs, in 

accordance with Court Rules. 

After several court filings by the Plaintiffs and the DOJ attorneys, the issue came down 

to the matter of personal jurisdiction and subject matter jurisdiction of the Department of 

Justice (DOJ) to defend the Internal Revenue Service (IRS) in this action, and whether 

the IRS was a government agency or an outside agency of government, and whether 

immunity attached to the IRS fraudulent actions. 

The request for the clarification hearing was a legitimate attempt by Plaintiffs to discover 

the truth of the matters at issue and to place these clarifications on the record. 



"Pleadin~s are intended to serve as a means of arrivin~ at-fair and iust settlements of 

controversies between litigants. They should not raise barriers which prevent the 

achievement of that end... Proper pleading is important, but its importance consists in 

its effectiveness as a means to accomplish the end of a just judgmeni" MATY v. 

GRASSELLI CHEMICAL CO., 303 U.S. 197 (1938). 

The DOJ attorney had not placed anythmg on the record, which would support the 

assumption that the IRS is a governmental agency. Plaintiffs were seeking to establish if 

there were any supporting facts or evidence for the DOJ claim. 

"Unsupported contentions of material fact are not suffient on motion for summary 

judgment, but rather, material facts must be supported by affdavits and other 

testimony and documents that would be admissible in evidence at triaLn CINCO 

ENTERPRIES, INS. v BENSO, Okla, 890 P.2d 866 (1 994). 

"If discovery could uncover one or more substantial factual issues, plaintin was 

entitled to reasonable discovery to do so prior to district court's granting of motion for 

summary judgment. Fed Rules Civ. Proc. Rule 56(e), 28 U.S.C.A. Williamson v. U.S. 

Dept. Of Agriculture, 815 F.2d 368 (5& Cir. 1987). 

"... allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffient to call for the opportunity to offer supporting evidence. We cannot say with 

assurance that under the allegations of the pro se complaint, which we hold to less 

stringent standards than formal pleadings drafted by lawyers.. . Haines v. Kerner, 404 

US 51 9 (1 9 72). 



Plaintiffs had placed several issues on the record that established that the IRS has never 

been established as a governmental entity by an act of Congress. Plaintiffs had provided 

research done in Chrysler vs. Brown in footnote 23. 

Further, in the Diversified Metals case, the DOJ denied that the IRS is a government 

agency. Diversified Metal Prods., Inc. v. T-Bow Co. Trust, 78 AFTR 2d 5830, 96-2 

USTC par. 50,437 (D. Idaho1996). Therefore, the DOJ claim is barred by estoppel. 

Black's Law Dictionary (Seventh Edition): 

Estoppel, n., A bar that prevents one from asserting a claim or right that contradicts 

what one has said or done before or what has been legally established as true. 

It is also known that the Internal Revenue Service does not have the "franking privilege" 

that government agencies have, as a matter of course. 

The Internal Revenue Service had the opportunity to dispute the allegation that the IRS is 

h- a private corporation, when it was served with the lawsuit and before the lawsuit was 
-P-- 

filed, and chose not to reply. 

The terms of incorporation of the IRS can also reveal the true status of the Internal 

revenue Service. The IRS should be compelled by this court to produce such 

incorporation terms as evidence. 

The DOJ attorney filed a "United States' Notice of Non-Reply" to the Plaintiffs' 

"MOTION TO STRIKE 'UNITED STATES' MOTION TO DISMISS' and to the 

Plaintiffs' "NOTICE OF DEFAULT' and the Plaintiffs' "COUNTERCLAIM filed by 

Plaintiffs, thus leaving standing all of the above allegations, facts, and points of law as 

provided by the Plaintiffs. The DOJ attorney falsely stated that "With respect to the part 

of Mr. Conces's December 10,2004 Motion beginning on p. 8 and labeled NOTICE OF 

DEFAULT, the United States notes that the court denied Mr. Conces' application for 



entry of default on December 10, 2004, as the United States has filed an appearance and 

motions in this matter." Such statement does not state the truth, since the Magistrate 

Judge only denied the "Plaintiffs' Motion for More Definite Statement" and no other 

Order was given as to the "Notice Of Default" or as pertains to the "Counterclaim". 

Nothing has been placed on the record by the DOJ attorney by which a determination can 

be made by the Court pertaining to the "Notice Of Default" or the "Counterclaim". 

Therefore, they must be accepted as true and unrebutted, by the Court. 

MOTION FOR RECUSAL OF MAGISTRATE JUDGE ELLEN S. CARMODY 

At hearing, Magistrate Carmody stated that her Oath of Office was on file in the 

Clerk's offke and that she had taken the Oath. Magistrate Carmody appears to 

have violated her Oath to treat all litigants fairly and impartially. 

Judge Carmody violated the Code of Conduct for United States Judges in several 

respects. Each of the Plaintiffs, who were present at the hearing, is willing to 

make a sworn statement as to the conduct of Magistrate Judge Ellen Carmody, if 

Judge Enslen deems that such be necessary for recusal. 

From: CODE OF CONDUCT FOR UNITED STATES JUDGES1 

CANON1: A JUDGE SHOULD UPHOLD THE INTEGRITY AND 

INDEPENDENCE OF THE JUDICIARY 

"Although judges should be independent, they should comply with the law, as 

well as the provisions of this Code. Public confdence in the impartiality of the 

judiciary is maintained by the adherence of each judge to this responsibility. 



Conces had simply stated that Magistrate Carmody's allegation against him was 

not true. Magistrate Carmody used the presence of the Marshals as a threatening 

gesture against the Plaintiffs and the Spokesperson, Charles F. Conces. 

5. Magistrate Carmody's Order of denial of Plaintiffs' Motion For A More Definite 

Statement was a denial of the Plaintiffs' judicial due process to proceed under 

Rule 12 (e). The Motion was entirely proper and made for the proper purpose of 

discovering the truth as to whether the IRS can be defended by DOJ attorneys 

when the IRS commits acts of fraud and causes great and serious injury to the 

Plaintiffs. 

6.  Magistrate Carmody made her December 13, 2004 judgment of denial on the 

basis of false and misleading statements by the DOJ Attorney. Plaintiffs had listed 

the false and misleading statements by the DOJ Attorney in a prior court filing, 
- . -, 

and stated why each statement was false or misleading. At the hearing, the DOJ 

attorney did not object to the allegations by Charles F. Conces that the entire 

document that had been filed by the DOJ was false and misleading. Magistrate 

Carmody did not comment on the allegations and proceeded to end the hearing 

shortly thereafter, thus blocking further discussion of the matter. 

"Statements of counsel in their briefs or arguments are not sufficient for the 

purposes of granting a motion to dismiss or for summary judgment." TRZNSEY 

v PA GLL4R0, D. C. Pa. 1964,229 F. Supp. 647. 

7. Magistrate Carmody's lack of interest and lack of comment on the provably false 

and misleading statements by the DOJ attorney, Heather L. Richtarcsik, clearly 

showed a bias in favor of the DOJ attorney and, contrarily, Magistrate Carmody's 



vocal and threatening demeanor and fierce words against Charles F. Conces in 

regards to the perceived, but unproved allegation that Mr. Conces had made a 

false statement in the filings. Each Plaintiff, present at the hearing, strongly 

concluded that Magistrate Carmody had a strong bias in favor of the DOJ attorney 

and are willing to testify to that fact. 

8. Magistrate Carmody's denial of the Plaintiffs' "Motion For A More Definite 

Statement" had the appearance and the reality of effecting an obstruction of 

justice as sought by the Plaintiffs. The integrity of the Court was undermined and 

the United States was injured by the denial. The law states that all pertinent issues 

should be presented and a limitation by a judge of any of the pertinent issues is 

not permitted. Plaintiffs have lost all confidence in the capacity of Magistrate 

Carmody to act in a fair and impartial way toward the Plaintiffs. 
> -  - - 

9. It appears as though Magistrate Carmody had ex-parte communications with DOJ 

attorney, Heather L. Richtarcsik, before the hearing of January 18, 2005. There is 

some evidence to this effect. If Magistrate Carmody and Heather Richtarcsik wish 

to deny any ex-parte communications, Plaintiffs wish to question them separately 

in depositions. Plaintiffs are under the impression that Magistrate Carmody made 

arrangements with Heather Richtarsik that were biased heavily against the 

Plaintiffs. 

Plaintiffs respectfully pray that Magistrate Judge Ellen Carmody be recused fiom 

this case, for the reasons stated above. 

Date: 

Signed: 



Charles F. Conces 
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Lex C. Hahn 

P.O. Box 3831 

Joliet, Illinois 60434-383 1 

February 7,2005 

Mark S. Kaizen, 

Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue, Suite 2 100 

Washington, D.C. 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et. 
al. vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court 
of Western Michigan against Internal Revenue Service and 22 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action 

lawsuit, Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, 

Jeffery Eppler, et al. We have been collecting evidence to present against certain IRS agents and 

judges. I personally can provide The Panel with evidence of illegal activities of 15 or more IRS 

employees including Agents, Ofice Managers, Administrators and District Directors, and as a 

group the Lawmen can provide you with evidence of illegal activities of numerous other IRS 

agents or alleged IRS agents. Individuals in this group have all committed felonies cognizable in 

law. They need to be removed or suspended from their positions immediately, according to IRS 

Code $7214 and prosecuted for their crimes. 

The felonies that I am referring to are: 

Violations of IRC $7214: Knowingly and deliberately attempting to collect a debt that is not 

owed from our membership by means of threats to employers and banks, illegal seizures of 

property, and filing liens using bogus statutes lacking appropriate implementing regulations; 
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Filing false documents: Knowingly and deliberately entering false information into alleged 

"accounts" of our members; 

Extortion: Promulgating threats to employers, banks, and other institutions, in violation of due 

process as contained in the U.S. Constitution and U.S. Supreme Court rulings; 

Fraud: Deliberately and knowingly refusing to answer queries on legitimate tax matters; 

Mail Fraud: Sending false and misleading documents through the U.S. Postal Service; 

Fraud: Deliberately and knowingly misapplying the tax laws under "color of law," such as 

misapplying the word "income" and falsely stating the effect of the 1 6h Amendment; 

Fraud: Deliberately and knowingly misapplying the Code of Federal Regulations, that is, "under 

color of law" using regulations that were promulgated in 27 CFR for the collection of alcohol, 

tobacco, and firearms to collect "income taxes," when, in fact, the regulations for "income taxes" 

fall under 26 CFR and have no force or effect of law on our general membership; 

Threatening and intimidating witnesses in our class action lawsuit; 

Depriving our membership of our protections under the U.S. Constitution, such as, a) protection 

against a direct tax without "apportionment," b) due process protections and, c) the lawful 

protections as ruled by the U.S. Supreme Court and as applied to the meaning of the 16' 

Amendment; and, 

Violation of the RICO laws: Racketeering by means of collusion among numerous IRS agents to 

commit extortion, conspiracy, etc. 

Our organization has determined that the following agents have involved themselves in said 

illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office; 
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Regina Owens, Cincinnati IRS office; 

Jeffrey D. Eppler, Kansas City IRS office; 

Dennis Parizek, Ogden, Utah IRS office; 

Susan Meredith, Fresno IRS office; 

Larry Leder, Philadelphia IRS office; 

Thomas D. Mathews, Ogden, Utah IRS office; 

Timothy A. Towns, Ogden, Utah IRS office; 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office; 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office; 

Kenneth Carnpagna, Morton Grove, Illinois IRS office; 

Anthony J. Aguiar, Las Vegas IRS office; 

Debra K Hurst, Kansas City, Mo. IRS office; 

Sandy Charter, Kalamazoo, Mich. IRS office; 

Mary Jo Fedewa, Lansing, Mich. IRS office; 

Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 1-877-777-4778; and, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1-877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned," the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided 

in 26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be equated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 

A. 932. I, personally, and our membership continues to receive threatening letters from multiple 

IRS "service centers," some without any signature or printed name on the documents. 
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We demand that you present the enclosed 22 page Liability Report and 57 page Court Filing, 

Class Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to 

each member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. 

It is the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in general) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their duties 

until such time that they are cleared of all wrongdoing. See IRC $72 14. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC $56321,6323, and 633 1 and 

rebut the Summary Points in the 22 Page report, that make us liable for "individual income 

taxes", then I will stand corrected. Otherwise, it would be a wise decision to move forward 

promptly so as not to delay justice. I expect each member of Congress to uphold the Constitution 

and laws of the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 4901 7. His phone number is 1-269-964-7025. I wish to 

remind you that you are also required by 26 USC $7214 (8) to report this to the Secretary of the 

Treasury. 

Lex C. Hahn 

Enclosures: COMPLAINT, DEMAND FOR JURY TRIAL & BRIEF IN SUPPORT, less 
exhibits, 57 pages; and, 
REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES, 22 pages. 

C/C: File 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1 $h Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 US. 389, 409 , 391; United States v. Stewart, 311 U.S. 60, 70 , 
108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article 1, see. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Kno wlton v. Moore, 178 US 4l ,47  (1 WO). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is propertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? " A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  al., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the l$h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The I 6th Amendment 

The IRS claims that the 16* Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

Affer the 1$h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

1$h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 US. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from property which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (191 I), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, property which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217. 226 , 52 S. L. ed. 

1031, 1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the ~ $ 5  

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



". . . the contentions under it (the 1 fl Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16m Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 1@ 

Amendment as being unconstitutional. It chose to limit the authority of the 

I@ Amendment by placing limitations on the word "income" in the 16m 

Amendment. You will see in the following cases where the CourC made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up affer the l$h Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16M Amendment. They further pointed to STRATTONS 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the I@ Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 

759,15 Sup. St. Rep. 673,158 U.S. 601 ,39 L. ed. llO8,15 SUP. Ct. Rep. 91 2, which 

held the income tax provisions of a previous law (act of August 27. 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amountinq in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required bv that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with pedury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 1 6 ~  Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

" I f ' ,  ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the ltjth Amendment and whether it had any effect on the 

Apportionment requirement The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And  "If, by calling a tax indirect when i t  is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privilenes.' Cooley, Const. Lim. 7fh ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (191 3), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909snacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 

upon vropertv or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 1@ 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar i f  the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 191 3. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be niven the 

same meaninn in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning affer the I@ 
Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the I@ Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a finner definition on the word 

income. 

,"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

" ... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the l$h Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the l$n Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the I@ Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16'~ Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the lBh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active afler the passage of the 1 e  Amendment. In other 

words, if the tax had been an excise tax covered under the 1@ 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to suppott it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

iff' Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 1 e  Amendment 

conferred no new powers of taxation, but also that the 16h Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 1 6 ~  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects.. ." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909.. .(StrattonJs and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'~ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worWproperty converted to remuneration/compensation. 

Smietanka as in the consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers ' Stores 8 Cir. 133 F2d 575 (1 943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Connress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v, Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the l$h Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16m 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his propetty also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article I of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot by legislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US.  Supreme Court in previous rulings. 

At 404, Ballad further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntary. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T. FJ is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385, 391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment 

.The corporate 'income' tax is an indirect tax, not subject to apportionment. 

,The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 1 6 ~  amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



b The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1@ Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we donY rely 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently puffing people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit " D .  

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): " ... 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers ... " 
Plaskey v. CIA, 953 F.z"~ 25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings. '" 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffiey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv aranted to a class however limited, having the effect to deurive another class 

however limited of  a uersonal or urouertv right, is just as clearlv a denial of  eaual 

protection of  the laws to the latter class as if the immunity were in favor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



I. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section I983 Claim. All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claim should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been ~rovided at common law. See, cg., Curtis vs. Loether, 415 

U.S. 189, 195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceeak, exclusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws o f  the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of dgferent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U.S.C. 41( I), 28 U.S. C.A. 41(1)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqual~fi himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualifi himserf in the following circumstances: Where he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries from this Honorable Court under the rulings and protections of the 

Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental riphts, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due mocess of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Bet& had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)': GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. Cal&ornia, 

110 U.S. 516,535,4 S. Sup. Ct. I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equal* of 

application of the law. 'All men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Califrnia, 271 U.S. 583 . "Constitutional rights would be of little 

value i f  they could be. . . indirectly denied," Smith v. Allwright, 321 U.S. 649, 664 , or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 U.S. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. m e  Dro~erh, that everv man has is his ~ersonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing /&]...in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the r i~ht  to conduct a lawful business, and thereby acquire pecuniary prom, & 
proper@, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years aRer the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the right o f  the individual to contract, to engage in anv of  the 

common occu~ations of  life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 WalL 36; 

Butchers' Union Co. v. Crescent City Co ., 111 US. 746, 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 U.S. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, 136 U.S. 313 , 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 U.S. 578 , 17 Sup. Ct. 427; Lochner v. New York, 

198 U.S. 45 ,  25 Sup. Ct. 539, 3 Ann. Cas. 1133; Twining v. New Jersey 211 U.S. 78 , 
29 Sup. Ct. 14; Chicago, B. & Q. R. R. v. McGuire, 219 U.S. 549, 31 Sup. Ct. 259; 

Truax v. Raich, 239 US. 33,36 Sup. Ct. 7, L. R. A. 19160,545, Ann. Cas. 1917B, 283; 

Adams v. Tanner, 224 U.S. 590 , 3 7 Sup. Ct. 662, L. R. A. 191 7F, 11 63, Ann. Cas. 

191 70, 973; New York Life Ins. Co. v. Dodge, 246 US. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 U.S. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 U.S. 525,43 Sup. Ct. 394, 67 L. Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474, 86 N. E. 925, 128 A m  St. Rep. 439,23 

L. R A. (N. S.) 14% " MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with 
resDect to the doing of  business in corDorate form because it desired that the excise 

should be imosed, approximately at least, with regard to the amount of benefi 



presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107, 165 , 55 S. L. ed 107, 419, 31 

Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from prouertv which, considered bv itselfi was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrvinp on of business bv the cornorations taxed, 

and the same business when conducted bv a private firm or individud" FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is demed 'to be an institution or allowance from the soverei~n Bower of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or persons, 

bodies politic or cornorate, are soupht to be restrained of anv freedom or libertv ther 

had before or hindered in their lawful trade,' All wants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful trade or emulovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaint&fss' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrpcial entity which owes its existence and charter powers to the state; but & 
individual's riphts to live and own vrovertv are natural rights for the eniovment of 

which an excise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon hi& own property. To acauire and vossess vrovertv is a rialrt, not a 

privilege ... The right to acuuire and vossess vrovertv cannot alone be made the subiect 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereoJ as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizim and 

receiving income or earnings is not a vrivilepe that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the vroduct of the joint effort3 of the state and the rechien? of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ... " Sims v. Ahrens et al., 

2 7I S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R. 754, 762 (N.D. Cal. 1983): 'YAJn unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 



harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public ofJers are merely the agents of the public, whose powers and authority are 

defned and limited by law. Anv act without the scope of  the authoritv so defined does 

not bind the principal, and all persons dealing with such agents are charged with 

knowledge o f  the extent o f  their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone entering into an 

arranaement with the government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himself may be unaware of the limitations upon his authority." Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12) Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 



Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are suffient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16'~ Amendment Claim 

14)The IRS, in its official papers, documents, and mailings, claims that the 1 6 ~  

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

1 6 ~  Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratified on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 1 6 ~ ~  Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power granted bz the 

Constitution and the Sixteenth Amendment and made laws requiring all 

individuals to pay tam" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16' Amendment 

conferred no new powers of taxation on the federal government. The 16' 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 16' Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling it was settled that the 

provisions of the ldh Amendment conferred no new power of taxation.." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixieenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, Ifrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subject within the 

taxing Dower." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

". . . the confusion is not inherent, but rather arises from the conclusion that the 1 @ 
Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects, ... " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

V n  examination of these and other provisions of the Act (The ldh Amendment) 

make it plain that the legislative pumose was not to tax property as such, or the 

mere conversion of propertv, but to tax the conduct of the business of corporations 

organized for profri upon the gainful returns from their business operations. '" 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1@ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect aftributed to them before the amendment 

was adopted " 

"As repeatedlv held, this did not mend the taxing power to new subjects.. . " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Conaress used the power granted bv the 

Constitution and the Sixteenth Amendment and made laws reauirina all 

individuals to pay tax, " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16" 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 



429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. .. " 
"As to the states and their municipalities, this (contributions to expense of 

governmenQ is reached largely through the imposition of direct taxes. As to the 

federal povernment, it is attained in  art throuph excises and indirect taxes won 

luxuries and consumvtion penerallv, to which direct taxation mav be added to the 

extent the rule of amortionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-fifths of all other persons.' This was amended by the second section of 

the fourteenth amendment, declared ratified July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be made within three years after the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowlton v. Moor$, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights '+ 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 



inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emploving this strength and dexteritv in what 

manner he thinks proper, without injurv to his neighbor, is a  lain violation of this 

most sacred propertv. It is a manifst encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

andproperty within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted 12 meat  

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 37 U.S. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon corvorate privileges. .' Cooky, Const. Lim ? ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 



The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

"lTlhe Lepislature has no power to declare as a privike and tax for revenue 

purposes occupations that are o f  common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." 

"'lTlhis Court now has rejected the concept that constitutional rkhts turn upon 

whether a governmental benefit is characterized as a "right" or as a "privilege. ""' 
Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Richardson, 

403 US. 365,374 (1971))." ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 19 13 after the 16' 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure of  the tax to be imuosed 

with respect to the doing of  business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefi presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107, 165 , 55 S. L. ed 107, 41 9, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 



total income, although derived in part from prouertv which, considered bv itself, 

was not taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to a 

direct tax upon property, and was invalid because not auuortioned accord in^ to 

po~ulations, as prescribed by the Constitution. The act of  1909 avoided this 

difficulty by imposing not an income tax, but an excise tax won  the conduct of  

business in a cornorate cauacitv, rneaswinp, however, the amount of tax bv the 

income of the corvoraiion. " 

"Whatever dzjfjficulty there may be about a precise and scientific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; convevinp rather the idea of  gain or increase arising from corporate 

activities. '' DOYLE v. MITCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 191 8 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, I3 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an 

individual was taxable uuon his urouortion o f  the earnings o f  the cornoration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specijled in this section, shall be included in estimating the annual 

gains, prom, or income of any person entitled to the same, whether divided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

"... the contentions under it (the idth Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

brinpinp the provisions of  the Amendment exempting a direct taw from 

apportionment into irreconcilable conflict with the general reouirement that all 

direct taxes be apportioned ... This result, instead of simplzBing the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16" 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specified level do not have to file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 60 12 as the following excerpt shows. 



6001 ...................................... 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

6011.. ................................ 2 6  P a r t s  31, 40, 55, 156, 301 
27 P a r t s  25, 53, 194 

6020 ............................................ P a r t s  53, 70 
6021 ............................................ P a r t s  53, 70 
6031. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26 P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

ampIzJ2ed by the regulations. When the statute and regufairbns are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

"[W'e think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itsew would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 



Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not spec@kally pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 U.S. 468, 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 U.S. 38, 55 , 24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testzfi, that his testimony, if introduced, would be adverse to his interests. "citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of %comev 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



"Income is necessarilv the uroduct of the joint efforts of the state and the reciuient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share. .. " Sims v. Ahrens et al., 

2 71 S W Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 192 1, 8 years after the passage of the 16" Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaninp in all of the Income Tax Acts of Conpress that was given to it in the 

Cornoration Excise Tax Act, and what that meaning is has now become definite@ 

settled by decisions of this Court. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once auuarent that its terms embrace cornorations and ioint stock companies or 

associations which are organized for orofit. and have a cauital stock reuresented bv 

shares. Such joint stock companies, while dgfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conpress, without 

auuortionment, tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term 'gross income! Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of 1913 than in that of 1909, and for the present 

purpose we assume there is no difference in its meaninp as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926)' Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

confronted with such unlawful actions, Defendant's agents refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 



"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the I . .  Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." U.S. v. Tweel, 550 F.2d 297, 

299. See also U.S. v. Prudden, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artifie, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal right. 23 Am J2d Fraud § 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud 8 2. An affmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Sutliff, 241 11 1 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verified with the taxpayer. Also, any adjustments will be fully explained, 

and the taxpayer will be informed of hisher rights." 

"If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action." 



26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27) The IRS has the burden to refute the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testzD, that his testimony, if introduced, would be adverse to his interests. "citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To allow one to take offxial action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounh, " 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of  those rights has been rendered difficult or 

impossible bv the actions of other state officials. Q. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)] of 

going forward with evidence to rebut or meet the presumption." 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the oficial literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4" Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. The agents often pretended to have the authority of law (see exhibit " E )  

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority from the Secretary of the Treasury to do such things. 

This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4fi Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating h& undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fraud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaint#jfs constitutional rights." 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5" and 14' 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5' and 14'" 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5" and 14' Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the un1awfi.d procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



41) Plaintiffs, in some instances, as stated in afEdavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U. S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. Pp. 339-342." The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever II is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty level." "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall. Where the taking of one's properly is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (c$ 

Coe v. Armour Fertilizer Works, 237 U.S. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 

"1. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the applicatwn of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 



(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfinal during the three-day post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justjks creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement7' G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortzjied by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivation must be made. Here the Government seized 

respondent's property and conten& that it has absolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Califrnia, 271 U.S. 583. Tonstitutional rights would be of little 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 U.S. 339.345. 

"...constitutional deprivations may not be justrped by some remote administrative 

benefiC to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

43) Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that 

guarantees of the Bill of Rights which are fundamental safeguards of libertv immune 

from federal abridpment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefi of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 



after trial, so that every citizen shall hold his l i f ,  liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 U.S. 516,535,4 S. Sup. Ct. I I I .  It, of course, ten& to secure equal* of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are eaual before the law,' 'This is a government of  laws 

and not of men,' 'No man is above the law,' are all maxims showing the suirit in which 

Le~islatures, executives and courts are emected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a uurelv arbitrary or 

cauricious exercise of  that Dower wherebv a wrongful and highlv injurious invasion of 

prouerhr riahts, as here, is uracticallv sanctioned and the owner striuued of  all real 

remedv, is whollv at variance with those urinciules." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to deprive another class 

however limited of a uersonal or prouertV right, is just as clearlv a denial of equal 

protection of the laws to the latter class as if the immunity were in fmor oJ; or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the -full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintifl's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of US.  Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

51) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the US. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57)  Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

58)  Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common business and callings of [ i f ,  the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifst encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

Cresent Citv Co., 11 1 US 746, 757 (1 884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 U.S. 583. "Constitutional rights would be of little 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 U.S. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 U.S. 339,345. 

". . .constitutional deprivations may not be justiied by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fi-aud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artzicial entity which owes its existence and charter powers to the state; but & 
individual's riphts to live and own prooerh, are natural riphts for the eniovment of 

which an excise cannot be imposed '' 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire andpossess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right is the chief attribute of ownership.'" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. '' 



"Income is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et aL, 2 71 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16' 

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

15 7 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confmion is not inherent, but rather arises from the conclusion that the 1dh 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levv 

an income tax which, althouph direct, should not be subject to the repulation of 

amortionment aptdicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumDtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the h l l  extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976, 981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws." 

44 



Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is aflixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16" Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profts of all companies, whether incorporated or partnership, other than 

the companies speczjied in this section, shall be included in estimating the annual gains, 

profts, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE ,247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, is a disiinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 



strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifst encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 111 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will. One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 

citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates." COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any o f i e r ,  agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each offense by a 

fine.. . ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 16" 

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census...." And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal government, it is 

attained in part through excises and indirect taxes upon luxuries and consumtion aenerallv, 

to which direct taxation mav be added to the extent the rule of auuortionment allows." 

POLLOCK stated, "...that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation. or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons andproperty within any 

state through a majority made up from the other states." Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 (1 895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems.. . " Pollock, 157 US 429, 573. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation." Pollock, 157 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 18%. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privileges. ' Cooley, Const. L im  fh ed 680." 

In 19 13, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be im~osed with remect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benefi presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

U.S. 107,165, 55 S. L. ed 107, 419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise /231 

US. 399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proDertv which, considered bv itself; was not 

taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv DroDer sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not a~~ortioned according to ~o~ulations, asprescribed by the Constitution. The act of 

1909 avoided this diffiulty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation." 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the beneJits of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds of proftable business." 

"... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the US. Supreme Court confirmed once again that the 16 '~  ~mendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1 91 6): 

"Not being within the authority of the 16'~ Amendment, the tax is therefore, within the ruling 

of Pollack... a direct tax and void for want of compliance wifh the regulation of 

apportionment. " 

"...it manifetly disregards the fact that by the previous ruling it was settled that the provisions 

of the 1 t fh  Amendment conferred no new power of taxation.." 

". . .it was settled in Stratton's Independence.. . that such tax is not a tax upon property.. . &g 

true excise levied on the result of the business.." 

Also in 19 16, the US.  Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16'~ 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taws. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it ... " 
BRUSHABER went on to rule on the purpose of the 16 '~ Amendment and the necessity 

of maintaining and harmonizing the 16" Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to relieve all income taxes when imosed from 

amortionment from a consideration of the source.. . " 
"...on the contrary shows that il was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation." 

In 191 8, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 1918, the U.S. Supreme Court once again addressed taxation authorized under the 16" 

Amendment. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an individual was taxable w o n  his 

proportion of  the earninas of  the cornoration although not declared as dividendr. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise. ' The act of 

1913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leavina them free from the normal tax im~osed upon individuals, subjecting 

them to the graduated surtaxes onh, when received as dividends (38 Stat. 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profis of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profits to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE , 247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1918): 

V n  examination of these and other provisions of the Act (The 1 @ Amendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profu upon the gainful 

returns from their business operations. " 



SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no dgference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1 92O), the High Court confirmed prior rulings: 

"The l d h  Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects.. . " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 

"...we find IittIe to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and effect, save only as modified by the amendment, and that the latter also may have 

proper effect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used, and to appIy the distinction, as cases arise, according to truth and 

substance, without regard to form Congress cannot bv anv definition it mav adopt conclude 

the matter, since it cannot bv legislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



"If the tax in respect of his compensation be prohibited, it can find no justijication in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits. " 

EVANS further ruled that the 1 6 ~  Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration.. . " 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in effect decided in Southern Pacific v 

Lowe ..., where it was assumed for the purpose of decision that there was no difference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 191 6 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber...the definition of 

'income' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts o f  Congress 

that was given to it in the Cor~oration Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 



The word "income" has been wrongfully used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conwess, without a~portionment, 

tax that which is not income within the meaning of the 16th Amendment." 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment andpayment, not upon distraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability.. . " BALLARD gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD further ruled that ". . . 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources. " 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6  Amendment. 

INESCAPABLE CONCLUSIONS 

.The individual income tax is a direct tax subject to apportionment. 



.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaint@ are not subject to excises laid on corporate privileges. 

.The lgh amendment only applies to 'income' as defmed by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

bOccupations of "common right" cannot be hindered and are rights of @eedom necessarily 

covered by the common law of the US. Constitution. 

b The word 'income ' is not dejined in the Internal Revenue Code. 

b The Idh amendment did not authorize any new taxingpowers. 

b The taxing powers of the federal government were the same ajer the passage of the lgh 
amendment as were existent before the passage. 

b The ZRS agents are guilty of jaud  by re&sing to respond to questions from PlaintzfSs, 

according to court ruling precedence. 

b The lgh amendment kept the corporate excise tax in the category of indirect tax and did not 

aflect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants, when it wants, how it wants with almost 
com~lete immunity," retired Internal Revenue Service official Tommv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former US. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

'What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 



did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policy Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



February 2,2005 Raymond Adams Waddle, Jr. 

POB 357, Cosby, Tennessee 

Senator Connie Mack, 
Designated Chairman 

Certified Mail # 7003 0500 0001 1449 3843 
Return Receipt Required 

c/o The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 I?20m 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Senator Mack and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5 :  04 CV 0101 against the lnternal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

1 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rutings, 



Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service. 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law; 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 1 6 ~  Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS ofice, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 



Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778. 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with fraud, as ruled in US. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 



to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerelv. 

&nd Adams Waddle Jr. u 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the f f l  Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor fhe regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, i f  you accept an agent's statement concerning the law 

and i f  his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Mem*ll, 332 US 380, 

384 (1 947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409 , 391; United States v. Stewart, 314 U.S. 60, 70 , 
108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ... " and also in Article I, sec. 9, "No Capitation. or other direct, 

Tax shall be laid. unless in proportion to the Census or Enumeration herein 

before directed to be taken. " These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his propetty and as ruled by the 

US. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

11 1 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is propertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly refemd to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept fo take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 1@ Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16*~ Amendment 

The IRS claims that the 1@ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the l$n Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether fhe 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

186 Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmersy Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognbes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed if to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed. 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 1), this is also stated= 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, property which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217, 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. C t  Rep. 121, 163, as 

interpreted in Galveston, H. 81 S. A. R. Co. v. Texas, 210 U.S. 217, 226 , 52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration. " If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 1@ 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Bnrshaber, the Court stated the several contentions being made in 

the case and ruled: 



". . . the contentions under it (the 16& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. .. . This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of fhe 

Constitution and the 1 e  Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 1 8 ~  
Amendment as being unconstitutional. It chose to limit the authority of the 

16h Amendment by placing limitations on the word c'income" in the 1 k 
Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profif. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up afier the 1 4  Amendment was 

allegedly passed in 1913, and fhev all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of fhe matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 6 ~  Amendment. They further pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 e Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 US. 144, 147 (1 W3), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759.15 Sup. St. Rep. 673,158 U.S. 601 ,39 L. ed. 1108,15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaninn of the Constitution, and because not apportioned in the manner 

required by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, fhat a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with pejury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16h Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 16~"  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of unifotmity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct &x, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, fhey are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the I@' Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) faxes as taxes on "luxuries and 

consumption. " I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7' ad. 680." 

In U S v. WHITRIDGE, 231 US. 144, 147 (1 913)' the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 

upon property or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 192% 8 years aiVer the 1 9  

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be given the 

same meaning in all the lncome Tax Acts of Congress that was given to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the le 
Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these mlings were made to establish to the meaning of the word 

'income' in the 1e Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

."As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the le Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apporfionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxaton under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16M Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the 16'~ Amendment was passed. 



FLORA v US, 362 US 145 (1 960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 1 6 ~ ~  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6th Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16h Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active &er the passage of the lbh Amendment. h other 

words, if the tax had been an excise tax covered under the 16h 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16* Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

l$h Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects ..." 
Comment: Here the Court is not only saying that the I@ Amendment 

conferred no new powers of taxation, but also that the lBh Amendment did 

not authorize that taxing powers be extended to any new persons. 

ElSNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bm.,  247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16~" Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

work/property converted to remuneration/compensation. 

Smietanka as in the consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 US. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1@ Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 1@ 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 
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These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statuteq 

which are listed in the Internal Reveniie Code, are m i s s i q  and have heen 

missing since 1954. There is no statute that C E E I S ~ S  the wcrzge kdAridt:d 

to be liable for the income tax and no regulation that iimp!ements m y  such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act In terms sn 
vague that men of common inte,ligenre muse neressari;y guess auiis meailirrg 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385, 397 j 7 ~ 2 6 j .  

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment. 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

M h e  16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 16'~ amendment as were existent before the passage. 



b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitutisn. 

info this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plain tiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Caihoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D". 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): "... 
allegations such as those asserted by petitioner, however inartful& pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers ... " 
Plaskey v. CIA, 953 ~ . 2 " ~  25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deJcient and bow to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jefiey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Irnmunitv granted to a class however limited, havin~ the eflect to deprive another class 

however limited of a uersonal or uropertv rieht, is just as clearlv a denial of equal 

protection ofthe laws to the latter class as if the immunity were in favor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs Garcia, 471 U.S. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, e.g., Curtis vs. Loether, 415 

U.S. 189,195. Pp. 5-8. 

5 )  Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the ntatter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of different States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 US. C. 41( I), 28 US. C.A. 41(1)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqua11B himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualih himself in the following circumstances: Where he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law7' and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries fiom this Honorable Court under the rulings and protections of the 

14& Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fiaud. 

"We concluded that certain fundamental rights, safeguarded bv the first e i~ht  

amendments against federal action, were also safeguurded against state action bv the 

due mocess of law clause of  the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the beneft of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

aper trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protectwn of the general rules which govern society. Hurtado v. Califrnia, 

110 US. 516,535,4 S. Sup. Cf. 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of I@, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law, ' 'This is a government of laws 

and not of men,' 'No man is above the law,' are aU maxim showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583 . "Constitutional rights would be of little 

value i f  they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345 . 

u...constitutional deprivations may not be justified by some remote administrative 

beneft to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthrighl, The nro~ertv that everv man has is his ~ersonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing (it] ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the r i~h t  to conduct a lawful business, and thereby acquire pecuniary profits, & 
pro~ertv, is indisputable. " TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution," U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~ ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the r i~ht  of the individual to contract, to e n m e  in anv of the 

common occuvations of life, to acquire usefd knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursua of happiness by free men. Slaughter-House Cases, 16 WalL 36; 

Butchers' Union Co. v. Crescent City Co ., 111 US. 746, 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356, 6 Sup. Ct. 1064; Minnesota v. Bar er, 136 US. 313 , 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578,17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539, 3 Ann. Cas. 1133; Twining v. New Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, B. & Q. R. R. v. McGuire, 219 US. 549, 31 Sup. CCt. 259; 

Truax v. Raich, 239 US. 33,36 Sup. Ct. 7, L. R A. 19160,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 U S  590, 37 Sup. Ct. 662, L R. A. 1917F, 1163, Ann. Cas. 

191 70, 973; New York Life Ins. Co. v. Dodge, 246 US. 357, 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children 's Hospital (April 9,1923), 261 US. 525,43 Sup. Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474,86 N. E. 925,128 Am St. Rep. 439, 23 

L. R. A. (N. S.) 14% " MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRAmON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed & 
respect to the doing of business in corporate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefl 

presumably derived by such corporations from the current operations of the 



government. In Flint v. Stone Tracy Co. 220 U.S. 107, 165 , 55 S. L ed 107, 419,31 

Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from propertv which. considered bv itself; was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the lim'tatwns which the Constitutwn 

imposes upon the right to levy excise taxes, and it could not be said, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrvina on of business bv the corporations taxed, 

and the same business when conducted bv a private firm or individuaL9 FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

"A monopoly is defined 'to be an institution or allowance from the sovereian power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or persons, 

bodies politic or corporate. are souzht to be restrained of anv freedom or libertv thev 

had before or hindered in their Imufd trade,' AIl arants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of  the individual to pursue a lawful trade or emplovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaint@ss' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 



an artificial entity which owes its existence and charter powers to the state; but &e 

individual's riphts to live and own urouertv are natural rights for the eniovment of  

which an excise cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Ha 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To ac~uire and possess uropertv is a riaht. not a 

privilege ... The riaht to acauire and uossess urouertv cannot alone be made the subiect 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof; as that right is the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a urivile~e that can be taxed..Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the product of the joint efforts of the state and the reciuient of 

the incorn, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a taw thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ..." Sims v. Ahrens et aL, 

271 SW Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. Cal. 1983): "[Ajn unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 



11) Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Ca v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act without the scope of the authoritv so defined does 

not bind the principal. and all aersons dealing with such agents are charped with 

knowledge of the extent of their author*. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone entering into an 

arran-nt with the government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounh of his authority, even 

though the agent himserf may be unaware of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are suffwient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 1 6 ' ~  Amendment Claim 



14)The IRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fiaudulent, misleading, and false. Such false claim is based on the wording of the 

16& Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 21 05 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratified on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the Dower wanted bv the 



Constitution and the Sixteenth Amendment and made laws rewiring all 

individuals to pay tux" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16 '~ Amendment 

conferred no new powers of taxation on the federal government. The 16& 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 1 6 ~ ~  Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifstly disregarb the fact that by the previous ruling it was settled that the 

provisions of the ldh Amendment conferred no new power of taxation.." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, lfrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to brim anv new subject wa in  the 

tarinp power." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

". . . the confusion is not inherent, but rather arises from the conclusion that the 1 dh 
Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to aU other direct taxes. And the far-reaching effect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,, . . . " 



DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions of the Act (The 1@ Amendment) 

make it plain that the legislative purpose was not to tax prover@ as such, or the 

mere conversion of ~ropertv, but to tax the conduct of the business of cor~orations 

oraanized for profit upon the painful returns from their business operations." 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1 6 ~  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the e f f e  attributed to them before the amendment 

was adopted " 
"As repeatedly held, this did not extend the taxzaxznp power to new subjects ..." 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Conwess used the power wanted bv the 

Constitcltion and the Sixteenth Amendment and made laws requiring all 

individuals to pay tam " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16" 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. .. " 



"As to the states and their municipalities, this (contributions to expense of 

government) is reached largely through the impositibn of direct taxes. As to the 

federal povernment, it is attained in part throuph excises and indirect lawes won 

luxuries and consumtion peneralk to which direct taxation mav be added to the 

extent the rule of avportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-fifs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared rattted July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be made within three years afler the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of dl other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emulovina this strength and dater& in what 

manner he thinks vroper, without iniurv to his neiahbor, is a plain violation of this 



most sacred moper& It is a manifest encroachment upon the jmt liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majoria made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the m'schief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 37 U.S. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

nmr v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon corporate privileges. ' Cooley, Const. Lim Th ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor.* 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark 557,271 S.W. 720,733 (1925): 



"[Tlhe Legislature has no vower to declare as a privilege and tax for revenue 

purposes occuvations that are of common right, but it does have the power to 

declare as privileges and tax as such for stde revenue purposes those pursuits and 

occupations that are not matters of common right..." 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

VTIhis Court now has rejected the concevt that constitutional rights turn upon 

whether a governmental benefit is characterized as a "right" or as a "vrivilem ""' 
Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 U.S. 365,374 (1971)). " ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 1913 after the 1 6th 

Amendment was passed: 

STRATI'ON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

uEvidentlv Conmess aabpted the income as the measure ofthe tax to be imposed 

with respect to the doing of  business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L ed 107, 41 9, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 

total income, although derived in part from propertv which, considered bv itself, 

was not taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax Caw of1894 amounted in effect to a 

direct tax upon property, and was invalid because not apvortioned according to 



po~ulations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, bul an excise tax upon the conduct of 

business in a corporate capacitv, measurinp, however, the amount of tax bv the 

income of  the corporation." 

"Whatever difficulty there may be about a precise and scientifc definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveving rather the idea o f  pain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. C0. ,247 US. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WaU. 1, 16, that an 

individual was taxable upon his proportion of  the earninps of the corporation 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies speczped in this section, shall be included in estimating the annual 

gains, profis, or income of any person entitled to the same, whether divided or 

othenvisc '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1,12 (1916): 

"... the contentions under it (the I&' Amendment), i f  acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

bringing the provisions of the Amendment exemtina a direct tax from 

apportionment into irreconcilable conflict with the peneral reuuirement that all 



direct taxes be auuortioned ... This result, instead of simpIi&dng the situation and 

... making clear the limitations on the taxing power would create radical and 

destructive changes in our constitutional system and multiply confwwn. " 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 1 6 ~  

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code mukes clear that only individuals whose income falls below a 

speciped level do not have to file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

...................................... 6001 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

............. .............. 6011.. ,... -26 P a r t s  31, 40, 55, 156, 301 
27 P a r t s  25, 53, 194 

.............................................. 6020 27 P a r t s  53, 70 
6021 .............................................. 27 P a r t s  53, 70 

.................................................... 6031 26 P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In egect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an ofsense under 1304, as 

amplzjZed by the regulations. When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statutc" 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

"[WJe think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itse& would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fiaudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 



is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not specifically pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen, United States v. Wigglesworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 US. 468, 474, 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 US. 38, 55, 24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testla, that his testimony, gintroduced, would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2ad Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of  the state and the recipient of 

the income, the state furnhhirtg the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share. .. " S i m  v. Ahrens et all, 

271 SW Reporter at 730. 



20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 192 1 , s  years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMLETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaninp in all of the Income Tax Acts of Congress that was piven to it in the 

Cor~oration Excise Tax Act, and what that meaning is has now become definitely 

senled by decisions of this Court " 

"A reading of this portwn of the statute (1909 corporation tax aci) shows the purpose 

and design of Congress in its enactment and the subject-mutter of its operation. It is at 

once apparent that its terms embrace corporations and joint stock comanies or 

associations which are orpanized for profit, and have a capital stock represented bv 

shares. Such joint stock companies, while differing somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conaress. without 

mportionment. tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 



meaninp in the Income Tax Act of 1913 than in that of 1909, and for the present 

purpose we assume there is no difference in its meaning as used in the two acts. " 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 



24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25) The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its l a h l  authority (ultra vires), and when Defendant's agents were 

confronted with such unlawful actions, Defendant's agents refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the ZRS. Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also U.S. v. Prudden, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 



Fraud Deceit, deception, artzLfice, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal right. 23 Am J2d Fraud 8 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Sutlzz 241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fiaud, and silence. See exhibit "E" for proof of 

fiaud and deception, by the omissions of selected paragraphs fiom IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refbsed to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verzjZed with the taxpayer. Also, any a@ustments will be fully explained, 

and the taxpayer will be informed of h M e r  rights." 

"If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action. " 

26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 



1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refute the material fact of fi-aud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creales a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

test@, that his testimony, ~introduced, would be adverse to his interests" citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take official action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bouna's, " 160 NW 24 at 689. 

fiThe petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faiilr as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of those rights has been rendered difTicult or 



impossible bv the actions of other state officials. &I. 15-16" COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confionted 

with allegations of fiaud and equivalence of fiaud. A reasonable person would 

dispute or explain the actions alleged to be fiaudulent. Silence by IRS agents in 

the face of allegations of fiaud is the equivalence of consent. Under the rules of 

presurnpt ion: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)/ of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fiaudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain7 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 



h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4tb AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4th Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law7', for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents oRen pretended to have the authority of law (see exhibit "Em) 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 



This was accomplished by means of fiaud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4" Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

" ... the Defendant then bears the burden of  establishina that his actions were 

reasonable, even though they might have violated the plaintijjjs constitutional rights" 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 



36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' sth and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



38) The IRS and its agents violated the Due Process requirements of the 5' and 14" 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial o f f e r  can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5" and 14" 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5th and 14" Amendment Due 

Process requirement, after being fblly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 



"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. Pp. 339-342." The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty IeveL" "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall. Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cJ 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 

"I. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfnal during the three-day post-seizure 

period &. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of lights, nor the case law since that time, just~jies creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcemenk" G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortifid by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 



good-faith allegation of an unpaid taw would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivation must be made Here the Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax CourL" 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro. COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 U S .  583 . "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339.345. 

". . .constitutional deprivations may not be justzped by some remote administrative 

benefit to the State. Pp. 542-544." RARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 



the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights. safewarded bv the first eight 

amendments aaainst federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 US. 233,243 -244 (1936). 

"We think the Court in Beffs had ample precedent for acknowledging that &e 

guarantees of the Bill of Rights which are fundamental safeguards of  libertv immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON V. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protectwn of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

af tr  trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. Califrnia, 

110 US. 516, 535,4 S. Sup Ct. 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of I@, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are ewal before the law,' 'This is a government of  laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Legislatures, executives and courts are wected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 



the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious exercise of  that power wherebv a wronpful and hiahlv iniurious invasion of 

proper@ rights, as here, is practicallv sanctioned and the owner strivped of  all real 

remedv, is whollv at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv aranted to a class however limited, having the effect to deprive another class 

however limited of  a personal or proper@ right. is just as clearly a denial of equal 

protection of the laws to the latter class as if the immunity were in favor oJ; or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 



Service immediately dismiss the offending IRS agents fiom employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fiaud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fiaud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fiaudulent documents. 



50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

51) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fi-om employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fi-iends, acquaintances, businesses, banks, business associates, and others have 

been fi-audulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55)Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willhl and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 



the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fkom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 



57) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken fiom 

them or seriously compromised by use of fiaud and deception. 

"The common business and callings of l i f ,  the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. li has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

Cresent Citv Co., 111 US 746, 757 (1884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 U.S. 583. "Constitutional rights would be of little 

value ifthey could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence: " Gomillion v. Lightfoot, 364 U.S. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefii to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fi-aud, deception, and threats under "color of law". Plaintiffs and their helpless 



spouses and children were denied the services and support of the right to engage 

in occupations of b'common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but &e 

individual's rights to live and own proper& are natural rights for the eniovment of 

which an excise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire andpossess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof; as that right is the chief attribute of ownership. 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed..Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. I" 

"Zncome is necessarily the product of the joint eflorts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Airrens et a& 2 7I S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1 )  Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

62) Plaintiffs were deprived of their rightfd protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16th 



Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

''Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the ldh 
Amendment provides for a hitherto unknown power of taxation; that is, a Dower to few 

an income tax whkh, although direct, should not be subiect to the regulation of 

auuortionment auulicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumvtwn will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, afier Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 



removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fi-om employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976, 981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN  SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 1 6 ~  Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 



(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat 223, 281, 2821, under which 

this court held, in Collector v. Hubbard, 12 Wall 1, 16, that an individual was taxable upon his 

proportion of the earnings of the corporation alfhough not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 Stat 282) 

that 'the gains and prof i  of all companies, whether incorporated or partnership, other than 

the companies speczj2ed in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 US. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of I@, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, B a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it B the most sacred and inviolable. The pairimony of the poor man lies in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 111 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 



citizen is protected in his right to work where and for whom he will He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each offense by a 

fine.. . ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 16 '~  

Amendment. 

In POLLACK v FARMERS7 LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census .... " And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal government, it is 

attained in part throuzh excises and indirect taxes upon luxuries and consumptwn aenerall~ 

to which direct taxation mav be added to the extent the rule of apportionment allows." 



POLLOCK stated, "...that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated " It is 

also stated in the U.S. Constitution: Article 1, see. 9, "No Capitation. or other direct, 

Tax shall be laid. unless in ~roporhbn to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the fiamers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made ~cp from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) thaf, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems.. . " Pollock, 15 7 US 429, 5 73. 



The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of contntodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privileges. ' Cooley, Const. Lim f h  ed 680. " 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with resvect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benefit presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

U.S. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of tawation as a franchise (231 

US. 399, d l  71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part *om provertv which, considered bv itsel6 was not 

tawable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not. in anv DroDer sense. an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effi?ct to a direct tax upon property, and was invalid 

because not avvortioned according to vouulations, as prescribed by the Constitution. The act of 

1909 avoided this difficulty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporatiom engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds ofprofitable business." 

"... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tax;" 

In 1916, the U.S. Supreme Court confirmed once again that the 16& Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 18' Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance with the regulation of 

apportionment. " 



". . .it manifstly disregards the fact that by the previous ruling it was settled that the provisions 

of the 1@ Amendment conferred no new power of taxation.." 

". ..it was settled in Stratton's Independence ... that such tax is not a tax upon property.. . &a 
true excise levied on the result of the business.." 

Also in 191 6, the U.S. Supreme Court codimed prior rulings on the 1 6fi Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the l d h  

Amendment provides for a hitherto unknown power of taxation; that k, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching eflect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it..." 

BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 16& Amendment with the ''apportionment" 

requirements: 

"...the whole purpose of the Amendment was to relieve all income taxes when imosed from 

apuortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation." 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not Wend the taxing power to new or excepted 

subjects. . . " 

In 1918, the U.S. Supreme Court once again addressed taxation authorized under the 1 6 ~  

Amendment. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 StaL 223, 281, 2/32), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was taxable upon his 

proportion of the earninas of the corporation although not declared as dividends, That decision 

was based upon the very special language of a clause of section 117 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 



the companies speczped in this section, shall be included in estimating the annual gains, 

profit, or income of any person entitled to the same, whether divided or otherwis~ ' The act of 

1913 contains no similar language, but on the contrary deals with dividenh as a particular 

item of income, leaving them free from the normal tax imosed upon individuals, subjecting 

them to the graduated surtaxes onlv when received as dividenh (38 StaL 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profits of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profts to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE , 247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1918): 

'!An examination of these and other provisions of the Act (The l d h  Amendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profit upon the gainful 

returns from their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (191 8) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no dvference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confirmed prior rulings: 

"The 1dh Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects.. . " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 



"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. .(Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and effect, save only as modiJied by the amendment, and that the latter also may have 

proper eflect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used and to apply the distinction, as cases arise, according to truth and 

substance, without regard to form Conpress cannot bv anv definition i$ mav adopt conclude 

the matter. since it cannot bv lepislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised " 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his conpensaton be prohibited it can find no justi@iufation in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits. " 

EVANS Mher ruled that the 1 6 ~ ~  Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 



1909, and that it has the same scope of meaning was in effect decided in Southern Pacific v 

Lowe ..., where it was assumed for the purpose of decision that there was no difference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the definition of 

'income' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of  Congress 

that was given to it in the Corvoration Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word "income" has been wronghlly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 27 1 U.S. 170 (1 926): 

"Zncome has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Congress. without amortionment, 

tax that which is not income within the meaning of the 16th Amendment." 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment a d  payment, not upon distraint. " 



The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability ... " BALLARD gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD m h e r  ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources." 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6 ~  Amendment. 

INESCAPABLE CONCLUSIONS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintzfls are not subject to  excises laid on corporate privileges. 

.The lgh amendment only applies to 'income' as defned by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

boccupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the US.  Constitution. 

b The word 'income' is not deJned in the Internal Revenue Code. 

b The 16h amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage of the 16* 

amendment as were existent before the passage. 

b The IRS agents are guilty of Paud by refusing to respond to questions from Plaintiffs, 

according to court ruling precedence. 

b The 16'~ amendment kept the corporate excise tax in the category of indirect tax and did not 

affect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 



May 13,2003 

(Editoh Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaernent does what it wants, to whom it wants. when it wants, how it wants with almost 
comdete immunitv," retired Internal Revenue Service official Tommv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

'What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



February 2,2005 Raymond Adams Waddle, Jr. 

POB 357, Cosby, Tennessee 

Senator John Breaux, Certified Mail # 7003 0500 0001 1449 3867 
Designated Vice Chairman Return Receipt Required 

The President's Advisory Panel on Federal Tax Reform 

c/o 1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Senator Breaux and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 



Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-7774778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Westem Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321,6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 



to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Baffle Creek, Mich. 49017. His phone number is 1-269-964-7025. t wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

w n d  Adams Waddle Jr. u 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as.. . a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court mling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. .that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Memmll, 332 US 380, 

384 (1947) and has never been overturned= 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U S .  389. 409 , 391; United States v. Stewart, 311 US.  60, 70 , 
108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ... " and also in Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken. " These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 11 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~ ~  Amendment 

The IRS claims that the 16h Amendment to the Constitution authorizes 

an income tax without apportionment, Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 1 6h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual oficers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed. 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from property which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, property which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217, 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226, 52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration. " If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 1$h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



"... the contentions under it (the 16* Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 166 Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 166 

Amendment as being unconstitutional. It chose to limit the authority of the 

1Bh Amendment by placing limitations on the word "income" in the 166 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by &e 1909 corporate tax act. 

A number of other cases came up after the 1Bh Amendment was 

allegedly passed in 1913, and thev all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 Bh Amendment. They further pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1Bh Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 23 1 U. S. 144,147 (1 91 3), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759,15 Sup. S t  Rep. 673,158 U.S. 601 ,39 L. ed. 1108,15 Sup. C t  Rep. 912, which 

held the income tax provisions of a previous law (act of August 27,1894, 28 Stat 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat 1901, p. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Futther, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with pedury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 1p Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



I 
only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 1 6 ~ ~  Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to 'cvoluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privilenes.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property gr upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lo we..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be given the 

same meaning in all the lncome Tax Acts of Congress that was given to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the lgh 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16* Amendment. We're not yet done. We have to look to 

Strafton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913); 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

."As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the I@ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That volunfary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

. ..OR. .. a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 16h Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 16'~ Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16'~ Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 166 Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the 16" Amendment. In other 

words, if the tax had been an excise tax covered under the f66 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

l@ Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 1Bh Amendment 

conferred no new powers of taxation, but also that the 1 6 ~  Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909. ..(Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

woMproperty converted to remuneration/compensation. 

Smietanka as in the fd consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word ccincome" in the I@ Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16h 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



b The 16 '~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1 6 ~  Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't relv 

on it. (Note: The federal government cannot admit to their "mistake" because they 

have been fraudulently collecting the tax and fraudulently puffing people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 
-- - 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' afidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D". 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): "... 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawye rs... " 

Plaskey v. CIA, 953 ~ . 2 " ~  25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings." 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1, 1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jefiey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited. having the effect to devrive another class 

however limited of  a personal or propertv right, is iust as clearly a denial of  egual 

protection of the laws to the latter class as if the immunity were in fmor oof, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7' Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct. 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, iid, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, e.g., Curtis vs. Loether, 415 

U.S. 189, 195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) wises under the Constitution or laws of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of dinerent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 US.C 41 ( I), 28 US CA. 41 (1). ." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fiaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mi. Everson refbsed to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson rehsed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:'Any justice, judge or magistrate of the United States shall 

disqualii_f himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualzfi himself in the following circumstances: Where he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries fiom this Honorable Court under the rulings and protections of the 

1 4 ~  Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were cornplicit in the fiaud. 

"We concluded that certain fundamental rights. safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due process of law clause of  the Fourteenth Amendment, and antong them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

qlained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON v. 

WAUVWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the beneJit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

aper trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 U.S. 516,535,4 S. Sup. CCt. I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of l i f ,  

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 US. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Calijiwnia, 271 US. 583. "Constitutional rights would be of little 

value i f  they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justiped by some remote administrative 

beneJit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

f f  The common business and callings of lve, the orrljnary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The proper@ that everv man has is his personal labor, as il is 

the original foundation of all other property so it is the most sacred and inviolable.. .to 

hinder his employing [il] ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the r i~h t  to conduct a lawful business, and thereby acquire pecuniary profis, & 
proper@, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution, " U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the right of  the individual to contract, to e n m e  in anv of the 

common occupations of life, to acquire useful knowledge, to many, establkh a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 WalL 36; 

Butchers' Union Co. v. Crescent City Co ., 111 US. 746, 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356, 6 Sup. Ct. 1064; Minnesota v. Bar er, 136 US. 313, 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578,17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. New Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, B. & Q. R. R. v. McGuire, 219 US. 549, 31 Sup. CCt. 259; 

Truax v. Raich, 239 US. 33,36Sup. Ct. 7, L. R. A. 19160,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 U S. 590 , 3 7 Sup. Ct. 662, L R. A. 191 7F, 1163, Ann. Cas. 

191 70, 973; New York Life Ins. Co. v. Dodge, 246 US. 35 7 , 38 Sup. Ct. 33 7, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 U.S. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525,43 Sup. Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474, 86 A? E. 925, 128 A m  St. Rep. 439, 23 

L. R. A. (N. S.) 14 7. " MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRA'ITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed _with 

respect to the doing of business in comrate form because it desired that the excise 

should be imosed, approximately at least, with regard to the amount of benefit 

presumably derived by such corporations from the current operations of the 



government. In Flint v. Stone Tracy Co. 220 US. 107, 165 , 55 S. L ed 107, 41 9, 31 

Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from provertv which, considered bv itself; was not taxabe. " 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitutwn 

imposes upon the right to levy excise taxes, and it could not be said, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrvinp on of  business bv the cornorations taxed, 

and the same business when conducted bv a vrivate firm or individuaLn FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is defned 'to be an institution or allowance from the sovereim vower of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, muking, working, or using of anything wherebv anv verson or versons, 

bodies ~olitic or corvorate. are souzht to be restrained of anv freedom or libertv thev 

had before or hindered in their lawful trade,' All grants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to vursue a lawful trade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

'54 law which operates to make lawful such a wrong as is described in plaintzxs' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of misting. The corporation is 



an artzf~ial entity which owes its d t e n c e  and charter powers to the state; but &g 

individual's rkhts to live and own vropertv are natural rights for the enjovment of 

which an excise cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Ma. 863,130 So. 699,705 (1930): '54 man is free to 

lay hand upon his own property. To acquire and possess vropertv is a right, not a 

privilege ... The right to acquire and possess vropertv cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right is the chief attribute of ownership. " 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a vrivilege that can be tared. ..Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

t a d  as a privilege. " 

"Income is necessarilv the ~roduct of the joint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ..." S i m  v. Ahrens et aL, 

271 SW Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fiaud. 

In re Benny, 29 B.R 754, 762 (N.D. Cal. 1983): 'YA]n unlwful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fiaud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawhl actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 



11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public ofJicers are merely the agents oftiie public, whose powers and authority are 

defined and limited by law. Anv act without the scope of the authoritv so defined does 

not bind the urincipal, and all uersons dealing with such agents are charaed with 

knowledge of  the extent of their authoritv. " 

In Federal Crop Insurance v. Memll, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone enter in^ into an 

arranaement with the government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himself may be unaware of the limitations upon his authority.'QAlso 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fiaudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fiaudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... dlegafiom such as those 

asserted by petitioner, however inartfully pleaded, are su f f ien t  to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: Amendment Claim 



14)The IRS, in its official papers, documents, and mailings, claims that the 16'~ 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fiaudulent, misleading, and false. Such false claim is based on the wording of the 

1 6 ~ ~  Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarifl the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratzjied on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 1 6 ~  Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes m h e r  than the false and misleading statement as stated in the 

preceding paragraph and fhrther contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Conaress used the power wanted bv the 



Constitution and the Sixteenth Amendment and made laws reauiring all 

individuals to pay tax " Said statement is entirely false, fiaudulent, and 

misleading, as shown by the following court rulings. The 16th Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~ ~  

Amendment unquestionably did not rewire all individuals to pay tax. See 

rulings on the force and authority of the 16th Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

". . .it manifestly disregards the fact that by the previous ruling il was settled that the 

provisions of the ldh Amendment conferred no new power of taxution.. " 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, pom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring any new subject wilhin the 

taxing power." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arisesfrom the conclusion that the I @  

Amendment provides for a hitherto unknown power of taxution; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to aU other direct taxes. And the far-reaching eflect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it. .." 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. . . " 



DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions of the Act (The I @  Amendment) 

make it plah that the IepisIative pumose was not to tax ProDertv as such. or the 

mere conversion of proper& but to tax the conduct of  the business of corporations 

organized for profit upon the gainful returns from their business operations." 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The ldh Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted " 
"As repeatedlv held, this did not extend the tadnP power to new subiects.. . " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the Dower wanted bv the 

Constitution and the Sixleenth Amendment and made laws requiring all 

individuals to pay tax " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 1 6 ~  

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be lai4 unless in 

proportion to the census.. .. " 



"As to the states and their municipalities, this (contributions to q e n s e  of 

government) is reached largely through the imposition of direct taxes. As to the 

federal government. it is attained in Dart through excises and indirect taws won 

luxuries and consumution generallv, to which direct taxation mav be added to the 

extent the rule of auuortionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taws shall be apportwned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of fiee persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-fifths of all other persons ' This was amended by the second section of 

the fourteenth amendment, declared ratzped July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be made within three years aper the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emuloving this strength and dexterilv in what 

manner he thinks urouer. without iniurv to his neighbor, is a plain violation of  this 



most sacred moaertv. It is a manifRst encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the mrcise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and a m i n e  the state of things existing when it was framed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 37 U.S. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon corporate privile~es. ' Cooley, Const. Lim Th ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of b'common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 



"iTlhe Legislature has no power to declare as a privilege and tax for revenue 

pumoses occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common righl.. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

VTlhis Court now has reiected the concept that consCitutiona1 riphts turn upon 

whether a governmental benefit is characterized as a "right" or as a "privilege. ""' 

Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 U.S. 365,374 (1971)). " ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 after the 16& 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure of the tax to be imosed 

with respect to the doing of business in cormrate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107,165 , 55 S. L ed 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the tawation by the 

total income, although derived in part from propertv which, considered bv itsel6 

was not taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to a 

direct tax upon property, and was invalid because not apportioned according to 



populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacitv. measuring, however, the amount of tax by the 

income of  the corporation. " 

"Khatever difficulty there may be about a precise and scientific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; convevinp rather the idea o f  pain or increase arising from corporate 

activities. '' DOYLE v. MITCHELL BROS. C0. ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WalL 1, 16, that an 

individual was taxable upon his proportion of  the earnings of the cor~oration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 11 7 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specifid in this section, shall be included in estimating the annual 

gains, profits, or income of any person entitled to the same, whether divided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the 1 dh Amendment), i f  acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

bringinp the provisions of the Amendment exemutina a direct tax from 

apportionment into irreconcilable conflict with the peneral requirement that all 



direct taxes be amodioned ... This result, instead of simplifiing the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 1 6 ~  

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A',) states, "The 

Truth: The tax law is found in Title 26 of the United Stales Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specified level do not have tofile returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001 .................................... 26  P a r t s  1, 31, 55, 156  
27 P a r t s  19, 53, 194, 250, 296 

6011.. ................................ - 2 6  P a r t s  31, 40, 55, 156, 3 0 1  
27 P a r t s  25, 53, 194 

6020 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  53, 70 
6021 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27 P a r t s  53, 70 
6031 .................................................... 26  P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amplified by the regulations. When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute" 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

'YWJe think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itsew would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

1 8) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 



is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

fiom levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speciJically pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wiggleworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 US. 468, 474, 12 S. Sup. CCi. 55; Benziger v. 

United States, 192 U S  38, 55 , 24 S. Sup. Ci. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in hct, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testzjj, that his testimony, &fintroduced, would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

znd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of  the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cutfiorn the income and approprided by the state as its share ..." Sirns v. Ahrens et aL, 

2 71 S W Reporter at 730. 



20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 192 1, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be &en the 

same meaning in all of the Income Tax Acts of Conpress that was piven to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definitely 

settled by decisions ofthis Court. " 

"A reading of this portion of the statute (1909 corporation tax aci) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace corporations and joint stock comanies or 

associations which are organized for prof% and have a capital stock represented bv 

shares. Such joint stock companies, while dz3ering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges.." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 EZd 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conaress, wZtirout 

a~portionment. tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipis, everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 



meaninp in the Income Taw Act of 1913 than in that of 1909, and for the present 

purpose we assume there is no difference in its meaning as used in the two acts. " 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 E2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publicatibns. But 

nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 



24) Additionally it can be shown, for instance, that IRC section 6331, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other ... Men the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fiaud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

confionted with such unlawful actions, Defendant's agents refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRS. Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also U.S. v. Prudden, 424 42d 1021,1032; Carmine v. Bowen, 64 A. 932. 



Fraud Deceit, deception, artzjice, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal right 23 Am J2d Fraud 8 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud 8 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Sutlzg 241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fiaud, and silence. See exhibit "E" for proof of 

fiaud and deception, by the omissions of selected paragraphs fiom IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refbsed to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verzped with the taxpayer. Also, any adjustments will be fully explained, 

and the taxpayer will be informed of h M e r  rights." 

"If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action. " 

26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05- 14- 1999): 

"Importance of Court Decisions 



1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refute the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has r e h e d  to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

test& that his testimony, ifintroduced, would be adverse to his interests" citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take o f f ia l  action simply by giving oral approval to a l&er which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," I60 hW2d; at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of those ri~hts has been rendered dimcult or 



imossible bv the actions of other state officiak Pp. 15-16" COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fiaud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presuqt ion: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)l of 

going forward with evidence to rebut or meet thepresumptioa f f  

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 



h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fdly stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4" Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents oRen pretended to have the authority of law (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 



This was accomplished by means of fiaud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4& Amendment, aRer being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial ofJicer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel fiom the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fiaud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

". .. the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaintzjj9 constitutional rights" 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 



36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintips 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



38) The IRS and its agents violated the Due Process requirements of the 5& and 14'~ 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislotor or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5& and 1 4 ~  

Amendments by refksing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5& and 1 4 ~  Amendment Due 

Process requirement, after being hlly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in afidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Afidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the afidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 



"Held: Wisconsin 's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. Pp. 339-342 The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty level." "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall. Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cJ 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 

"I. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the contd of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfnal during the three-day post-seizure 

period @. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justiies creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is formed by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 



good$aith allegation of an unpaid tax would rake serious constitutional problem in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivatwn or prompt postdeprivation hearing at which some showing of the 

probable validity of the deprivation must be madR Here the Government seized 

respondent's property and contenrls that it has absolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro. " COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution, Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583 . "Constitutional rights would be of little 

value if they could be. . . indirectly denied, " Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339,345. 

i..constitutional deprivations may not be justijied by some remote administrative 

benefit to the State Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffq in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 



the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lie= " 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights. safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 29 7 US. 233,243 -244 (1 936). 

"We think the Court in Betts had ample precedent for acknowledging that &e 

guarantees of the Bill of Riphts which are fundamental safepuards of liberh, immune 

from federal abrid~ment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)': GGIDEN v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

aper trial, so that every citizen shall hold his l i f ,  liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 US. 516, 535,4 S. Sup. Ct, 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are eaual before the law. ' 'This is a government of  laws 

and not of men,' 'No man is above the law,' are all maxcmaxcm showing the spirit in which 

Le~islatures, executives and courts are exvected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 



the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

cauricious exercise of that power wherebv a wronafuC and highlv injurious invasion of 

propertv rights. as here. is practicallv sanctioned and the owner stri~ped of all real 

remedv, is whollv at variance with those princ&les." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv wanted to a class however limited, having the effect to deprive another class 

however limited of  a personal or urouertv right, is just as clearlv a denial of euual 

-s to the latter class as if the immunity were in favor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 



Service immediately dismiss the offending IRS agents fiom employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs aEdavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fiaud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fiaud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fiaudulent documents. 



SO) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

51) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary ofthe U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fiaudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willhl and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 



the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 



57) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

58)Plaintiffs had their rights to unhindered and unfettered employment taken fiom 

them or seriously compromised by use of fiaud and deception. 

"The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifst encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

Cresent Citv Co., 1 11 US 746, 757 (1 884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 U.S. 583. "Constitutional rights would be of little 

value i f  they could be. . . indirectly denied, " Smith v. Allwright, 321 U.S. 649, 664, or 

ttmanipulated out of existence " Gomillwn v. Lightfoot, 364 U.S 339,345. 

"...constirutional deprivations may not be jusbted by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fiaud, deception, and threats under "color of law". Plaintiffs and their helpless 



spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an art~jicial entity which owes its existence and charter powers to the state; but &e 

individual's riphts to live and own propertv are natural rights for the eniovment of 

which an excise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire andpossess property cannot alone be made the subject 

of an excise .... nor, general@ speaking, can an excise be laid upon the mere right to 

possess the fruits thereof; as that right is the chief attribute of ownership. " 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed...Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarily the product of the joint ego& of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sirns v. Ahrens et all, 271 SWReporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether tk re  were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fkom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

62) Plaintiffs were deprived of their rightfd protections against having a direct tax 

levied on them without the bbapportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16th 



Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises porn the conclusion that the 1dh 
Amendment provides for a hitherto unknown power of taxation; that is, a Dower to leq 

an income tax which, althouah direct. should not be subject to the regulation of 

apportionment a~vlicable to all other direct taxes. And the far-reaching eflect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andfor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 



removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaint i F  s affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tau laws." 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confrmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 1 6fh Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual' s earnings. 



" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall I,  16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividends That decision 

was based upon the very special language of a clause of section I1 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies speczjied in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE ,247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of l i f ,  the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemrial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violalion 

of this most sacred property. It is a manifet encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 111 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 



citizen is protected in his right to work where and for whom he will He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any of fer ,  agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each ogense by a 

fine...". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 16'~ 

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census...." And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. h to the federal zovernment, it is 

attained in part through arises and indirect taxes upon luxuries and consumption penerallv, 

to which direct taxation rraav be added to the extent the rule o f  a~~ortibnment allows." 



POLLOCK stated, "...that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation. or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of direct@ taxing persons and property within any 

state through a majority made up from the other states." Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taws, and lays down two rules by which their imposition must be 

governed, name&, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

tawation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems.. . " Pollock, 157 US 429,573. 



The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (191 1): 

''Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privile~es. ' Cooky, Const. Lim P ed 680." 

In 19 13, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6fh Amendment, while also addressing the corporate excise tax act of 1909. 

STRAITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benefit presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. 107,165,SSS. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise /231 

U S  399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proper& which, considered bv itselL was not 

tarable: " 

uAs has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in egect to a direct tax upon property, and was invalid 

because not apportioned according to ~o~ulations, asprescribed by the Constitution. The act of 

1909 avoided this difficulty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporatioa " 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds ofproJable business." 

" ... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 16& Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (191 6): 

"Not being within the authority of the 1dh Amendment, the tax is therefore, within the ruling 

of Pollack... a direct tax and void for want of compliance with the regulation of 

apportionment. " 



".. .it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the I@ Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence.. . that such tax is not a tax upon property.. . 
true excise levied on the result of the business.." 

Also in 191 6, the U.S. Supreme Court mnfrmed prior rulings on the 1 6n Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the l d h  

Amendment provides for a hitherto unknown power of taxation; that is, a power to lay  an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it ..." 
BRUSHABER went on to rule on the purpose of the 16" Amendment and the necessity 

of maintaining and harmonizing the 1 6th Amendment with the "apportionment" 

requirements: 

"...the whole purpose of the Amendment was to relieve all income taxes when imosed from 

apportionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation," 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 1 6th 

Amendment. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 StaL 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as &vidends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 Stat. 282) 

that 'the gains and prom of all companies, whether incorporated or partnership, other than 



the companies specified in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise.' The act of 

1913 contains no similar language, but on the contrary de& with dividends as a particular 

item of income, leaving them free from the normal tax imosed upon individuals, subjecting 

them to the araduated surtares onlv when received as dividends (38 Stat. 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profits of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profits to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE , 247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 US.  179 (191 8): 

'%n examination of these and other provisions of the Act (The 1@ Amendmenr) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profit upon the gainful 

returns from their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no dgference in its meaning as 

used in the two acts." 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confimed prior rulings: 

"The 1& Amendment must be construed in connection with the taxing clauses ofthe original 

Constitution and the effect attributed to them before the amendment was adopted " 

"As repeatedly held, this did not extend the tawing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 



"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909. .. (Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and effect, save only as mod~jied by the amendment, and that the laater ako may have 

proper effect, it becomes essential to dstinguish between what is and what is not 'income,' as 

the term is there used, and to apply the distinction, as cases arise, according to truth and 

substance, without regard to form Con~ress cannot bv anv definition if mav adopt conclude 

the matter, since it cannot bv lezishtion alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justifiction in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits. " 

EVANS fbrther ruled that the 1 6 ~  Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sideenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say.- 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the US .  Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration..." 

' l t  is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 



1909, and that it has the same scope of meaning was in eflect decided in Southern Pacific v 

Lowe ..., where it was assumed for the purpose of decision that there was no diffence in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

l9l7that it had in the act of 1913. When we add to this, Ekner v Macomber ... the definition of 

'income' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909... there would seem to be no room to 

doubt that the word must be ziven the same rneaninp in all the Income Tax Acts of Conpress 

that was &en to it in the Corvoration Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Court. " 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word "income" has been wrongfblly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongfbl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Congress, without amortionment, 

tax that which is not income within the meaning of the 16th Amendment.t" 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment andpayment, not upon distraint. " 



The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability ... " BALLARD gives us two usefbl explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD fbrther ruled that ". . . 'gross income' means the total sales, less the cost of 

gooak sold, plus any income from investments and from incidental or outside operations or 

sources." 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6 ~  Amendment. 

INESCAPABLE CONCLUSIONS 

,The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaint@ are not subject to excises laid on corporate privileges. 

.The 16th amendment only applies to 'income' as dejned by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

boccupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the US.  Constitution. 

b The word 'income' is not dejned in the Internal Revenue Code. 

b The 161h amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage of the 16th 

amendment as were existent before the passage. 

b The IRS agents are guilty of Paud by refusing to respond to questions from Plaintzfs, 

according to court ruling precedence. 

b The 16'~ amendment kept the corporate excise tax in the category of indirect tax and did not 

affect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 



May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaernent does what it wants, to whom it wants. when it wants, how it wants with almost 
comdete immunitv." retired Internal Revenue Service official Tornmv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former US. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

'What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



From: Jeffery S. Dissell 
P.O. Box 243 
Wellington, Nevada 89444 

CERTIFIED MAIL NO. 7001 2510 0007 8357 5607 

To: Mark S. Kaizen, 
Designated Federal Officer 
The President's Advisory Panel on Federal Tax Reform 
1440 New York Avenue Suite 21 00 
Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 
vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 
Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Sir: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of several Agents and as a group the Lawmen 

can provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. 

These agents have all committed felonies cognizable in law. The need to be removed or 

suspended from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 
Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 
Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 
Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 
Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 
Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 
Fraud; deliberately and knowingly misapplying the tax laws under "color of law", 
such as misapplying the word "income" and falsely stating the effect of the 16th 
Amendment, 
Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 
Threatening and intimidating witnesses in our class action lawsuit, 
Depriving our membership of our protections under the U.S. Constitution, such as 
a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16th Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 



agents to commit extortion, etc. 
Our organization has determined that the following agents have involved themselves in said illegal 
activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 
Regina Owens, Cincinnati IRS office, 
Jeffrey D. Eppler, Kansas City IRS office, 
Dennis Parizek, Ogden, Utah IRS office, 
Susan Meredith, Fresno IRS office, 
Larry Leder, Philadelphia IRS office, 
Thomas D. Mathews, Ogden, Utah IRS office, 
Timothy A. Towns, Ogden, Utah IRS office, 
Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 
M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 
Kenneth Campagna, Morton Grove, Illinois IRS office, 
Anthony J. Aguiar, Las Vegas IRS office, 
Debra K Hurst, Kansas City, Mo. IRS ofice, 
Sandy Charter, Kalamazoo, Mich. IRS office, 
Mary Jo Fedewa, Lansing, Mich. IRS office, 
Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 1 - 
877-777-4778, 
Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1 - 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be equated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, US. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their duties 

until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then I 



will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not to 

delay justice. I expect each member of Congress to uphold the Constitution and laws of the United 

States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Dated this day of February 2005 Jeffery S. Dissell 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16th Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as.. . a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without 

the other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 

involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 



431 (1960). 

Sometimes a regulation is overturned by a court ruling on the basis 

that the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of 

law by the citation of a statute or ruling on which it is based. At the end of 

each regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to 

the general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Cop. v Merrill, 332 US 

380,384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 

United States, 243 U.S. 389, 409, 391; United States v. Stewart, 37 1 U.S.  60, ?14, 



108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be aaportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration 

herein before directed to be taken. " These 2 prohibitions were never 

repealed and remain in force in the main body of the Constitution. The 

income tax is a direct tax on an individual and must be levied under the 

rule of apportionment, according to the Supreme Court. However, there 

actually was levied an excise tax on corporations, in 1909 and later, which 

was measured by the size of their incomes and limited by their profits. 

That tax cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 

poor man lies in the strength and dexterity of his own hands, and to hinder his 



employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 11 US 746 (1 884). 

"That the riaht to conduct a lawful business, and thereby acquire pecuniary 

profits, is propertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. a/., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but 

before we get into those, let me state the following.. . Excise taxes used to 

be commonly referred to as luxury taxes. The basis for that was that an 

excise tax was levied on an item of consumption or a privilege, which 

could be avoided by the buyer or subscriber. Very few people refer to 

excise taxes as luxury taxes anymore because the establishment would 

not want this concept to take root in the public mind. There are an awful lot 

of citizens who would disagree with the notion that the telephone or 

gasoline are not necessities of life and can be avoided, thereby rendering 

them as luxuries. 



We will now look into the 16th Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16th Amendment 

The IRS claims that the 16th Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

Affer the 16th Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had ovezturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16th Amendment was passed. Pollock came before the court in 7895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429, 573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting 

the requirement of uniformity for excise taxes. The count said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profif. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 
"Evidently Congress adopted the income as the measure of the tax to be 

imposed with respect to the doing of business in corporate form because it 

desired that the excise should be imposed, approximately at least, with regard to 

the amount of benefit presumably derived by such corporations from the current 

operations of the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. 

L. ed. 107,419, 31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that 

Congress, in exercising the right to tax a legitimate subject of taxation as a 



franchise or privilege, was not debarred by the Constitution from measuring the 

taxation by the total income, although derived in part from propertv which. 

considered by itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (191 I), this is also 

stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, propertv which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217,35 L. ed. 994,3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, ZI-w uS2-2i7, 226 ,52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any 

census or enumeration." If you are not aware of the definition of the word 

"income" given by the US Supreme Court, it will appear as though the 16th 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



" ... the contentions under it (the 16th Amendment), if acceded to, would cause 

one provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. . . . This result, instead of simplifying the situation 

and making clear the limitations on the taxing power . . . would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16th Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 16th 

Amendment as being unconstitutional. It chose to limit the authority of the 

16th Amendment by placing limitations on the word "income" in the 16th 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being 

an indirect (excise) tax, the same as was levied by the 1909 corporate tax 

act. 

A number of other cases came up affer the 16th Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All 

these courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16th Amendment. They further pointed to 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as 

the ruling that defined the word "income" in the 16th Amendment. 



Here is what STRATTON'S says: 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states 

the adoption of the 16th Amendment to the Constitution, but before the 

ratification of that Amendment-imposed an excise or privilege tax, and not in any 

sense a tax upon property or upon income merely as income. It was enacted in 

view of the decision of this court in Pollock v. Farmers' Loan & T. Co. 157 US. 429 

3 9  L. ed. 759.15 Sup. St. Rep. 673.158 US. 601 ,39 L. ed. 1108.15 Sup. Ct. Rep. 

912, which held the income tax provisions of a previous law (act of Aunust 27, 

1894.28 Stat. at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) 

to be unconstitutional because amountinn in effect to a direct tax upon pro~ertY 

within the meaninq of the Constitution, and because not apportioned in the 

manner required by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1 income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well .. . Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with pedury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16th Amendment. 

THE THIRD CONSIDERATION 
THE INCOME TAX and THE 16TH AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS'LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 



Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation 

that all tax laws must apply equally, impartially, and uniformly to all similarly 

situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16th Amendment and whether it had any effect on 

the Apportionment requirement. The IRS is obliged, therefore, to answer 

this question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 



description of excise (indirect) taxes as taxes on "luxuries and 

consumption. " I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or 

by not seeking a corporate privilege, is necessary to the conditions 

required by Pollack. Also privileges, such as incorporation, are taxable 

because they are avoidable and are therefore voluntary. Where have we 

heard that word 'cvolunfary" before? The IRS gives notice to you each time 

that it refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states 

the adoption of the 16th Amendment to the Constitution, but before the 

ratification of that Amendment-imposed an excise or privilege tax, and not in any 

sense a tax upon property or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5,1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the Income Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 



was in effect decided in Southern Pacific v Lowe ..., where i t  was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 191 3. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be given the 

same meaninn in all the lncome Tax Acts of Connress that was given to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16th 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16th Amendment We're not yet done. We have to look to 

Straffon's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Straffon's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 



income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 16th Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your 

earnings, measured by the size of your wages. Excise taxes cannot be 

imposed on an individual or his property. They do claim, however that they 

are imposing a voluntary tax on your earnings. That voluntary tax cannot 

fall under indirect or excise tax definitions. It, therefore, must be imposed 

as a direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

. . . OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 



Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16th Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable 

before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 16th Amendment was passed. 



FLORA v US, 362 US 145 (1 960): 

"Our system of taxation is based upon voluntary assessment g@ payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a 

person's goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16th Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16th Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property ... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16th 

Amendment authorizes an excise tax on corporations and that the 

Apportionment provision was still active after the passage of the 16th 

Amendment. In other words, if the tax had been an excise tax covered 

under the 16th Amendment, it could be considered Constitutional for that 

reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16th Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to supporf i t  ... " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conferred no new powers of taxation, but also that the 16th Amendment 

did not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16th Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1 918): 

"An examination of these and other provisions of the Act (The 16th Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

work/property converted to remuneration/compensation. 

Smietanka as in the 3rd consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given 



the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Connress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1 91 8): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16th Amendment has a strictly 

limited meaning, stated in Strafton's Independence, then the 16th 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say 

that section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must 

be raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. 

v. Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, i t  becomes essential to distinguish 

between what is and what is not 'income,' as the term is there used, and to apply 

the distinction, as cases arise, according to truth and substance, without regard 

to form. Conaress cannot by any definition it may adopt conclude the matter. 

since it cannot by le_aislation alter the Constitution, from which alone it derives 

its power to legislate, and within whose limitations alone that power can be 

lawfully exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'incomey is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross incomey means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53) 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 700% voluntary tax and your liquor tax (A. T. F.) is a 700% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply." 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385, 391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment. 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16th amendment only applies to 'incomeJ as defined by the US Supreme 

Court, as pertaining only to corporations. 

P The word 'incomeJ is not defined in the Internal Revenue Code. 

F The 16th amendment did not authorize any new taxing powers. . The taxing powers of the federal government were the same after the passage 



of the 16th amendment as were existent before the passage. 

b The 16th amendment kept the corporate excise tax in the category of indirect 

tax and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16th Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point 

in light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those 

who voted to ratify and those who didn't. Remember, in those days 

communications were slow and poor, so it was easy in 1913 to make honest 

mistakes and just as easy to deceive the public. Kentucky was listed as ratifyng 

and according to the state records there was a switch in the numbers, something 

like 9 to 16 and these numbers were switched and Kentucky became listed as 

ratifying. You can get Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't 

relv on it. (Note: The federal government cannot admit to their "mistake" because 

they have been fraudulently collecting the tax and fraudulently putting people in 

prison for many years. Fraud has no statute of limitations, and therefore people 

could demand their money back, going all the way back to the 2nd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 5:04CV0101 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

1 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



? I 

1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit " D .  

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): " ... 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot 

say with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers. .. " 
Plaskey v. CIA, 953 Fdnd 25, "Court errs ifcourt dismissespro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER COW. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffrey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to deprive another 

class however limited of a uersonal or urouertv right, is iust as clearly a denial o f  

euual protection of  the laws to the latter class as if the immunity were in favor of, or 

the deprivation of right permitted worked against, a larger class," TRUAX v. 

CORIUGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $l4O,OOO,OOO.OO for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 

I. The Seventh Amendment provides respondents with a right to a jury trial on their 



Section 1983 Claim All Section 1983 actions must be treated alike insofar as that 

right is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 4 71 US. 261,2 71 -2 72, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action 

jurv trial would have been provided at common law. See, e.g., Curtis vs. Loether, 415 

US. 189,195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws o f  the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of different States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U.S. C. 41 ( I), 28 U.S. C.A. 41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualifl himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455: "Any justice, judge or magistrate of the United States shall 

disqualih himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualifjr himself in the following circumstances: Where he 

has a personal bias or prejudice concerning a pa rty... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries from this Honorable Court under the rulings and protections of the 

14th Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless it 

shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental rights, safewarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due process of law clause of  the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 US. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day 

in court, and the benefit of the general law, a law which hears before it condemns, 

which proceeds not arbitrarily or capriciously, but upon inquiry, and renders 

judgment only after trial, so that every citizen shall hold his life, liberty, property and 

immunities under the protection of the general rules which govern society. Hurtado v. 

California, 11 0 U.S. 51 6,535 ,4 S. Sup. Ct. I1 1. It, of course, tends to secure equality 

of law in the sense that it makes a required minimum of protection for every one's 

right of fife, liberty, andproperty, which the Congress or the Legislature may not 

withhold Our whole system of law is predicated on the general fundamental principle 

of equality of application of the law. 'All men are equal before the law,' 'This is a 

government of laws and not of men,' 'No man is above the law,' are all maxims 

showing the spirit in which Legislatures, executives and courts are expected to make, 

execute and apply laws." TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose apenalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, L ; 1 t .A J O J  . "Constitutional rights would be of 

little value if they could be. . . indirectly denied," Smith v. Allwright, 32 1 I!.S. 649. 

or "manipulated out of existence. " Gomillion v. Lightfoot, V . O I  ~ ~ 7 ,  -r-.r . 

". . .constitutional deprivations may not be justzped by some remote administrative 

benefit to the State. Pp. 542-544. " HARMAN v. FORSSENIUS, 380 U.S. 528,540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for wages 

(property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades andpursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishingprivilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The propertv that everv man has is his ~ersonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing @/...in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacredproperty". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary profits, & 
property, is indisputable." TRUAX v. CORRIGAN, 257 US.  312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the 

framers of the Constitution. " U.S. v. Wong Kim Ark, 169 US .  649,654 (1898). 

In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 16th 

Amendment was passed, the Court cited numerous cases upholding the right to 



work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included 

things have been definitely stated Without doubt, it denotes not merely freedom from 

bodily restraint but also the riaht o f  the individual to contract, to engaEe in anv o f  the 

common occupations of  life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., r r r b.3. : r o , 4  Sup. Ct. 652; Yick Wo v. 

Hopkins, 1 I N  r r C ; $6 , 6 Sup. CL 1064; Minnesota v. Bar er, 1 ;h l;..C J 1 i , 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, fn (:,A, .* :n , I  7 Sup. Ct. 42 7; Lochner v. New York, 

! 98 1'.S 4:, 25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. New Jersey -7 17 L IS. 78 ,  

29 Sup. Ct. 14; Chicago, B. & Q. R R. v. McGuire, 219 LIS. 549,31 Sup. Ct. 259; 

Truax v. Raich, 2 5 '  t,:Y . f . f ,36 Sup. Ct. 7, L. R A. 19160,545, Ann. Cas. 191 7B, 

283; Adams v. Tanner, 2,7# i:,S. JW, 3 7 Sup. Ct. 662, L. R. A. 191 7F, 11 63, Ann. Cas. 

191 70,973; New York Life Ins. Co. v. Dodge, 246 i:.S. 3-5 7,38 Sup. CL 33 7, Ann. 

Cas. l9l8E, 593; Truax v. Corrigan, 2.5 7 L Y .  T f 2 ,42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9, l923), 2fi _i l /  525 , 43 Sup. CL 394, 67 L. Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474,86 N. E. 925,128 A m  St. Rep. 439,23 

L. R A. (N. S.) 147." MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 
"Evidently Congress adopted the income as the measure of the tax to be imposed y& 

respect to the doing of business in corporate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefit 

presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107,165,SS S. L. ed lO7,4l9,3l 

Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not 

debarred by the Constitution from measuring the taxation by the total income, 



although derived in part from proper@ which, considered bv itself, was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even i f  the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrving on of business bv the cornorations taxed. 

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is defined 'to be an institution or allowance from the sovereign uower of 

the state, by grant, commission, or otherwise, to any person or corporation, for the 

sole buying, selling, making, working, or using of anything wherebv anv uerson or 

persons, bodies uolitic or cornorate, are sought to be restrained of anv freedom or 

libertv thev had before or hindered in their lawful trade, 'All grants of this kind are 

void at common law, because they destroy the freedom of trade, discourage labor and 

industry, restrain persons from getting an honest livelihood, andput it in the power of 

the grantees to enhance the price of commodities. Thev are void because thev interfere 

with the libertv of  the individual to pursue a lawful trade or emulovment. " Butcher's 

Union Co. v. Cresent City Co., 11 1 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintiffs' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but &g 

individual 's rights to live and own proper& are natural rights for the eniovment of 

which an excise cannot be imuosed " 
Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free 

to lay hand upon his own property. To acauire and uossess ~rouertv is a right. not a 



privilege ... The right to acuuire and possess propertv cannot alone be made the 

subject of an excise .... nor, generally speaking, can an excise be laid upon the mere 

right to possess the fruits thereof, as that right is the chief attribute of ownership.'" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed.. Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. '' 
Tncome is necessarilv the product of the joint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share.. . " Sims v. Ahrens et 

aL, 271 SW Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R. 754,762 (N.D. Cal. 1983): 'YAJn unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156,161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

1 1) Plaintiffs have complied with the decisions of many court rulings, that they should 

check the authority of the IRS agents, and subsequently found such authority 

wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act without the scope of  the authoritv so defined does 

not bind the urincipal, and all persons dealing with such aaents are churned with 



knowledge of the extent of their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone entering into an 

arranaement with the aovernment takes a risk of having accurately ascertained that 

he who purports to act for the government stays within the boun& of his authority, 

even though the agent himself may be unaware of the limitations upon his authority." 

Also see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. 

Stewart, 311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12) Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13) Exhibit " B  is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartjiully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16th Amendment Claim 

14) The IRS, in its official papers, documents, and mailings, claims that the 16th 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

16th Amendment, but ignores the U.S. Supreme Court rulings, which define and 



clari@ the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10- 1999), Catalog Number 23 87lN. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratified on February 3,1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, wilhout apportionment among the several 

States, and without regard to any census or enumeration'." While the statement 

by itself may contain truth pertaining to corporate or other privileges, the 

statement is false and misleading in that it infers that the 16th Amendment 

authorizes federal taxation on Plaintiffs7 wages, compensation, or remuneration 

without the requirement of "apportionment", as constitutionally required for all 

direct taxation. 

16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power granted bv 

the Constitution and the Sixteenth Amendment and made laws reuuirina all 

individuals to pay tax " Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16th Amendment 

conferred no new powers of taxation on the federal government. The 16th 

Amendment unquestionably did not require all individuals to pay tax. See 



rulings on the force and authority of the 16th Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

". . .it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16th Amendment conferred no new power of taxation.." 

BOWERS V. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, Ifrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the auruose or effect of that amendment to bring anv new subject within the 

taxing power." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arises from the conclusion that the 

16th Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put oat of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects, ... " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions of the Act (The 16th Amendment) 

make it plain that the le~islative uuruose was not to tax urouertv as such, or the 

mere conversion of urouerfv, but to tax the conduct of the business of 

coruorations onranized for orofii uuon the gainful returns from their business 

o~erations. " 



EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 16th Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted " 
"As reveatedlv held, this did not extend the taxing power to new subjects ... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable 

before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the Sixteenth Amendment and made laws reuuirina all 

individuals to pay tam " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16th 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429,583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. .. " 
' 2 s  to the states and their municipalities, this (contributions to expense of 

government) is reached largely through the imposition of direct taxes. As to the 

federal aovernment, it is attained in nart throuah excises and indirect taxes upon 

luxuries and consumution aenerallv, to which direct taxation mav be added to the 

extent the rule of apvortionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 



(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

faxed, three-fifths of all other persons. ' This was amended by the second section 

of the fourteenth amendment, declared ratzped July 28,1868, so that the whole 

number ofpersons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration 

was prescribed to be made within three years after the first meeting of congress, 

and within every subsequent term of ten years, in such manner as should be 

directed " 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hand$ and to hinder his emploving this strength and dexteritv in what 

manner he thinks proper, without injurv to his neighbor, is a ulain violation of  

this most sacred urouer& It is a manifest encroachment upon the just liberty both 

of the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 



persons and property within any state through a majority made up from the other 

states. " 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted I2 

Wheat 354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief 

and the remedy. State of Rhode Island v. The State of Massachusetts, 37 U.S. 657 

(1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon corporate orivilepes. ' Cooley, Const. Lim 7th ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excisef is defined to be an inland imposition, sometimes upon the consumption 

of the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

"fTlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occuoations that are of  common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 



"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." 

"'/Tlhis Court now has rejected the conceut that constitutional rights turn upon 

whether a governmental benefit is characterized as a "right" or as a 

"urivileae. w ~ "  Sugarman v. Dougall, 413 U.S. 634, 644 (1 9 73) (quoting Graham 

v. Richardson, 403 U.S. 365,374 (1971))." ELROD v. BURNS, 427 U.S. 347,362 

(1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 after the 16th 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 

(1913): 

"Evidentlv Congress adopted the income as the measure of  the tax to be imuosed 

with respect to the doing of  business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the governmeni. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed 107, 

419,31 Sup. Ci. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from prouertv which, considered bv 

itself; was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apuortioned according to 

pouulations, asprescribed by the Constitution. The act o f  1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate cauacitv, measuring, however, the amount o f  tax bv the 

income o f  the corporation." 

"Whatever difficulty there may be about a precise and scientific definition 



of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; convevinp rather the idea of pain or increase arising from corporate 

activities. " DOYLE V. MITCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 191 8 SOUTHERN PACIFIC 

case, stating that, an individual could only be taxed on the portion of earnings 

by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), 

under which this court held, in Collector v. Hubbard, 12 Wall 1,16, that an 

individual was taxable upon his pro~ortion of  the earnings of the coivoration 

although not declared as dividend$. That decision was based upon the very special 

language of a clause of section 11 7 of the act (I3 Stat. 282) that 'the gains and 

profits of dl companies, whether incorporated or partnership, other than the 

companies speczjZed in this section, shall be included in estimating the annual 

gains, profis, or income of any person entitled to the same, whether divided or 

otherwise "' 

In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the 16th Amendment), if acceded to, would cause 

one provision of the Constitution to destroy another; that is, thev would result in 

bringing the provisions o f  the Amendment exempting a direct tax from 

avvortionment into irreconcilable conflict with the general requirement that all 

direct taxes be avportioned ... This result, instead of simpl@ing the situation 

and making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

I t  can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 



occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16th 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 60 12 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specifced level do not have to file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

...................................... 6001 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

................................ 6011.. -26 P a r t s  31, 40, 55, 156, 301 
27 P a r t s  25, 53, 194 

6020 .............................................. P a r t s  53, 70 
6021 .............................................. 27 P a r t s  53, 70 
6031 ................................................... 26 P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 



other, and only together do they have any force. In effect, therefore, the construction 

of one necessarily involves the construction of the other. The charges in the 

information are founded on 1304 and its accompanying regulations, and the 

information was dismissed solely because its allegations did not state an offense under 

1304, as amplfled by the regulations. When the statute and regulations are so 

inextricably intertwined, the dismissal must be held to involve the construction of the 

statute." UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21,26,94 S.Ct. 1494 (1974), the Court noted 

that the statutes entirely depended upon regulations: 

"[W/e think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506,508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 



settled by decisions of this Court " 

"A reading of this portion of the statue (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace corporations and joint stock companies or 

associations which are organized for orofit, and have a capital stock represented bv 

shares. Such joint stock companies, while differing somewhat from corporations, have 

many of their attributes and enjoy many of their privileges. "FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise 

Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conpress, 

without amortionment, tax that which is not income within the meaning of the 16th 

Amendment " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Taw Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainly the term 'income' has no broader 

meaning in the Income Tax Act of 1913 than in that of  1909. and for the present 

puruose we assume there is no difference in its meaning as used in the two acts. " 

2 1) The word "income" cannot have any greater meaning than that meaning employed 

in the 1909 Corporate Excise Tax Act. The word "income" can not be employed 

as having any greater meaning in regard to federal taxing authority than that 



specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918), 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943), 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens et a]., 

271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22) Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income7', such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

".. . we sympathize with the taxpayer who in fact relies upon what he accepts 

as an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to declare 

the law applicable to a given situation." (Carpenter v. United States 495 F 2d 

1 75 at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 633 1, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 633 1 shows that 



Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, b u d ,  and silence. See exhibit " E  for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verzjZaed with the taxpayer. Also, any adjustments will be fully explained, 

and the taxpayer will be informed of hidher rights." 

'Tf the taxpayer claim the assessment is wrong or has additional information 

that could impact the assessment, it should be thorough& investigated and 

resolved prior to proceeding with en forcement action." 

26) The IRS and its agents consistently refbsed to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit " B ,  in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 

1. "Decisions made a t  various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 



27) The IRS has the burden to refute the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS has 

refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs show in 

Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testifl, that his testimony, if introduced, would be adverse to his interests." citing 

Meier v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 

190, page 193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take official action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds, ?' 160 NW 24 at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of those rights has been rendered di f f~ul t  or 

impossible bv the actions of other state officials. Pp. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confkonted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 



the party against whom it is directed the burden of proof [see Section 556(d)] of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

3 1) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 



FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4th Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of law (see exhibit " E )  

to force Plaintiffs to file a W-4 withholding agreement with their employers, when 

no such law or requirement exists (see exhibit "F"). The agents did not have a 

delegation of authority from the Secretary of the Treasury to do such things. This 

was accomplished by means of fraud, fear, threats, and intimidation forced on 

employers who feared the IRS. 

34) The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4th Amendment, after being hlly informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 



plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14th AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5th and 14th 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5th and 14th 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 



to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5th and 14th Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for such 

unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental 

principles of procedural due process. Pp. 339-342." The Court goes on to say, "The 

idea of wage garnishment in advance of judgment, of trustee process, of wage 

attachment, or whatever it is called is a most inhuman doctrine. N compels the wage 

earner, trying to keep his family together, to be driven below the poverty level. " "The 

result is that a prejudgment garnishment of the Wisconsin type may as a practical 

matter drive a wage-earning family to the wall. Where the taking of one's property is 

so obvious, it needs no extended argument to conclude that absent notice and a prior 

hearing (cf: Coe v. Armour Fertilizer Works, L-P LW. + A  J ,  ~ L J  ) this prejudgment 

garnishment procedure violates the fundamental principles of due process." 

FUENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 
"I. The Florida and Pennsylvania replevin provisions are invalid under the 

Fourteenth Amendment since they work a deprivation of property without due process 



of law by denying the right to a prior opportunity to be heard before chattels are taken 

from the possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonjinal during the three-day post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifis creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement. " G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338,339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortij'Zed by the fact that 

construing the Act to permit the Government to seize and holdproperty on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a 

jeopardy assessment is causing irreparable injury. This Court has recently and 

repeatedly held that, at least where irreparable injury may result from a deprivation of 

property pending jinal adjudication of the rights of the parties, the Due Process 

Clause requires that the party whoseproperty is taken be given an opportunity for 

some kind of predeprivation or prompt post-deprivation hearing at which some 

showing of the probable validity of the deprivation must be made. Here the 

Government seized respondent's property and contends that it has absolutely no 

obligation to prove that the seizure has any basis in fact no matter how severe or 

irreparable the injury to the taxpayer and no matter how inadequate his eventual 

remedy in the Tax Court." COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 

(1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for 



the assessment is and thus can never show that the Government will certainly be 

unable to prevail. We agree with Shapiro. " COMMISSIONER v. SHAPIRO, 424 US. 

614,627 (1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 L!S. 583. "Constitutional rights would be of 

little value if they could be. . . indirectly denied," Smith v. Allwright, 321 L'S. 649, 

6 3  or "manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefii to the State. Pp. 542-544.'' RMAN v. FORSSENIUS, 380 U.S. 528,540 

(1965). 

43) Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for 

accomplishing a lny on a bank account is the issuing of warrants of distraint, 

the making of the bank a party, and the serving with notice of ley ,  copy of the 

warrants of distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were aCso safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution. " 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of  the Bill o f  Rights which are fundamental safe~uarh of  libertv immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 



WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day 

in court, and the benefit of the general law, a law which hears before it condemns, 

which proceeds not arbitrarily or capriciously, but upon inquiry, and renders 

judgment only after trial, so that every citizen shall hold his [ i f ,  liberty, property and 

immunities under the protection of the general rules which govern society. Hurtado v. 

Califrnia, 110 LIS. 51 6. 535.4 S. Sup. Ct. 111. It, of course, tends to secure equality 

of law in the sense that it makes a required minimum ofprotection for every one's 

right of life, liberty, andproperty, which the Congress or the Legislature may not 

withhold Our whole system of law is predicated on the general fundamental principle 

of equality of application of the law. 'All men are equd before the law,' 'This is a 

government of  laws and not o f  men,' 'No man is above the law.' are all maxims 

showing the spirit in which Legislatures, executives and courts are expected to make, 

execute and appfy laws." TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamentalprinciples of right andjustice which the guaranty of due process 

in the Fourteenth Amendment is intended to preserve, and that a uurelv arbitrarv or 

capricious exercise of  that power wherebv a wronaful and highlv injurious invasion of  

prouertv rights, as here, is uracticallv sanctioned and the owner striuued o f  all real 

remedv, is whollv at variance with those urinciules. " TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against af f  similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited. having the effect to devrive another 

class however limited of  a uersonal or urouertv ripht, is just as clearlv a denial of  

equal urotection of  the laws to the latter class as ifthe immunity were in favor oJ; or 

the deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 



violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been sacred by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 



action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fraud by IRS. 

49) Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 



violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common business and callings of I@, the ordinary trades andpursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which evety man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and 

dexterity of his own hands, and to hinder his employing this strength and dderity in 

what manner he thinks proper, without injury to his neighbor, is a plain violation of 

this most sacredproperty. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" Butcher's Union 

Co. v. Cresent Citv Co., I l l  US 746, 75 7 (1 884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 2 71 US. 583 . "Constitutional rights would be of 



the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state 

as its share ..." Sims v. Ahrens et aL, 271 SWReporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintips family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5 )  Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 



action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct tax 

on Plaintiffs without "apportionment" as being authorized by the 16th 

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1 895). 

BRUSHABER v UNION PACWIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16th 

Amendment provides for a hitherto unknown power of taxation; that is, a Power to 

levv an income tax which. althouph direct. should not be subject to the re~ulation of 

auuortionment auulicable to all other direct taxes. And the far-reaching e S f e  of this 

erroneous assumution will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs7 property by the IRS. 6 )  

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws." 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 



Paul A. Vandermus 
c/o 54 10 Charglow Court 
Saint Louis, Missouri 63 129 

Date: February 4,2005 

Certified return receipt # 7004 0550 0000 0321 3952 

Mark S. Kaizen, 
Designated Federal Officer 
The President's Advisory Panel on Federal Tax Reform 
1440 New York Avenue Suite 21 00 
Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, 
Charles F. Conces et al. vs. INTERNAL REVENUE SERVICE, Case number 
5: O4CVO 1 0 1, US. District Court of Western Michigan against Internal 
Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class 
Action lawsuit, Case Number 5: 04 CV 01 01 against the Internal Revenue Service, Mark 
Everson, Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and judges. I 
personally can provide you with evidence of illegal activities of 3 Agents and as a group 
the Lawmen can provide you with evidence of illegal activities of other IRS agents or 
alleged IRS agents. These agents have all committed felonies cognizable in law. The 
need to be removed or suspended from their positions immediately, according to IRS 
72 14 and prosecuted for crimes. 

The felonies that I am referring to are: 

1. Violations of IRC 7214; knowingly and deliberately attempting to collect a debt that is 
not owed from our membership by means of threats to employers and banks, and illegal 
seizures of property, 

2. Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

3. Extortion; promulgating threats to employers, banks, and other institutions, in violation 
of due process as contained in the U.S. Constitution and U.S. Supreme Court rulings, 



4. Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

5. Mail Fraud, sending false and misleading documents through the U.S. Postal Service, 

6. Fraud; deliberately and knowingly misapplying the tax laws under "color of law", uch 
as misapplying the word "income" and falsely stating the effect of the 16th Amendment, 

7. Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, that 
is, "under color of law" using regulations that were promulgate in 27 CFR for the 
collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, in fact, the 
regulations for "income taxes" fall under 26 CFR and have no force or effect of law on 
our general membership, 

8. Threatening and intimidating witnesses in our class action lawsuit, 

9. Depriving our membership of our protections under the U.S. Constitution, such as a) 
protection against a direct tax without "apportionment", b) due process protections, and c) 
the lawful protections as ruled by the U.S. Supreme Court and as applied to the meaning 
of the 16th Amendment, and 

10. Violation of the RICO laws; racketeering by means of collusion among numerous 
IRS agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in 
said illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 
Regina Owens, Cincinnati IRS office, 
Je&y D. Eppler, Kansas City IRS office, 
Dennis Parizek, Ogden IRS office, 
Susan Meredith, Fresno IRS office, 
Larry Leder, Philadelphia IRS office, 
Thomas D. Mathews, Ogden IRS office, 
Timothy A.Towns,Ogden IRS office, 
Karen W. Gardner, Revenue Officer, Fort Worth IRS office, 
M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 
Kenneth Campagna, Morton Grove, Illinois IRS office, 
Anthony J. Aguiar, Las Vegas IRS office, 
Debra K Hurst, Kansas City, Mo. IRS office, 
Sandy Charter, Kalamazoo, Mich. IRS office, 
Mary Jo Fedewa, Lansing, Mich. IRS office, 
Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 
1-877-777-4778, 
Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 
1-877-777-4778. 



Whenever I, or other members of our organization, ask for a statute and implementing 
regulation to determine our liability, or if we ask for information or provide information 
on Constitutional requirements of direct taxes being "apportioned", the IRS agents refuse 
to respond or hang up on us and refused to speak any further. This appears to be the 
standard practice of the Taxpayer Advocate's office personnel also. I, personally, have 
never been presented with a statute and regulation that makes me, or our membership, 
liable for any "income tax" as would be provided in 26 USC and 26 CFR. Further, an 
exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that 
they cease and desist, and we have demanded a showing of their la* authority and 
credentials. They all refuse to answer. These actions can only be equated with fraud, as 
ruled in U.S. v. Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 102 1, 1032, and 
Carmine v. Bowen, 64 A. 932. Our membership continues to receive threatening letters 
from multiple IRS "service centers", some without any signature or printed name on the 
documents. 

We demand that you present the enclosed 2 1 page Liability Report and Court Filing, 
Class Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western 
Michigan, to each member of The Presidents Advisory Panel. The prosecutorial power is 
invested in the DOJ. It is the duty of the DOJ to examine the evidence and sworn 
statements of myself and the complainants (the Lawmen in generally) and they must 
convene a Grand Jury so that we may be witnesses against these agents. At a minimum, 
these agents must be suspended from their duties until such time that they are cleared of 
all wrongdoing. See IRC 72 14. 

If you do not believe that our membership has a criminal case against these IRS agents, 
then schedule a meeting with our Chairman, Charles F. Conces, to explain your 
determination. If you or the IRS can provide the implementing regulations for 26 USC 
6321,6323, and 633 1 and rebut the Summary Points in the 2 1 Page report, that make us 
liable for "individual income taxes", then I will stand corrected. Otherwise, it would be a 
wise decision to move forward promptly so as not to delay justice. I expect each member 
of Congress to uphold the Constitution and laws of the United States or vacate their 
Offices. 

Send your response to the above address. To save you trouble and time, you may wish to 
correspond with our Chairman: Charles F. Conces, 9523 Pine Hill Dr., Battle Creek, 
Mich. 4901 7. His phone number is 1-269-964-7025. I wish to remind you that you are 
also required by 26 USC 72 14 (8) to report this to the Secretary of the Treasury. 

- 
Paul A. Vandermus 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 7 $h Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as.. . a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Mem-ll, 332 US 380, 

384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389. 409, 391; United States v. Stewart, 311 U.S. 60, 70, 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbe rs... " and also in Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken. " These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, I78 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his properfy and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is pro~ertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

( I  921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et al., Administrators v. United States, 

281 US 497, 502 (1 93O)I. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the l$h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~ ~  Amendment 

The IRS claims that the l$n Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 1$h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

l$h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very imporlant. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from prooertv which, considered by 

itself. was not taxable." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration. " If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the l$h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Bmshaber, the Court stated the several contentions being made in 

the case and ruled= 

". . . the contentions under it (the 1 $h Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. . . . This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 166 Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 166 

Amendment as being unconstitutional. It chose to limit the authority of the 

166  Amendment by placing limitations on the word "income" in the 18h 



Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up aiter the 16th Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16th Amendment. They further pointed to STRA TTON 'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the I@ Amendment 

Here is what STRATTON'S says: 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 



2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 

The only way they could come close to levying a tax on corporations 

would be to levy an excise and not an income tax. Well . . . Can they levy an 

excise tax, measured by the size of your earnings, on your salary? Do you 

have the same choice, that is required to levy an excise tax, that a 

corporation has, that is, to work or not to work? No. You have to work to 

feed yourself and your family, etc. and, in no way, is the right to work a 

privilege. Remember that government officials and their official literature 

state that the income tax is voluntary. Further, the head of the ATF officially 

testified, under oath before Congress in 1954, that the income tax was 

100% voluntary. He was never charged with pedury nor did any member of 

Congress challenge his oath statement. 

Next, we'll deal more in these court cases and the l$h Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 16~" AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 



conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the I@ Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 



protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on KKluxuries and 

consumption. " I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to KKvoluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (191 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7'h ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 

upon property or upon income merelv as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759,15 Sup. St. Rep. 673, 158 U.S. 601 ,39 L. ed. 1108, 15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 



unconstitutional because amounting in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument." 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 192% 8 years seer the 166 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meanin~ in all the lncome Tax Acts of Connress that was niven to it in the 

Corr~oration Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning aiter the 166 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

seffled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 166 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 



STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

" ... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the l$h Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 



direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the l$h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 



"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the 1 p  Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 1 6 ~  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the l$h Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the 16Lh Amendment. In other 

work,  if the tax had been an excise tax covered under the leh 
Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 



"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conferred no new powers of taxation, but also that the 16th Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'h Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bms., 247 U.S. 179, 183 (1918): 



"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worb'property converted to remuneration/compensation. 

Smietanka as in the fd consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conmess, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 



Comment: If the word "income" in the l$" Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 1 6 ~  

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the lnternal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court afirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that ccincome" is 

not defined in the lnternal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 



the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conaress cannot by any definition i t  may ado& conclude the matter, since it 

cannot by leaislation alter the Constitution, from which alone i t  derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 



being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntaw. 

Dwight E. Davis, Head of the Alcohol, Tobacco, and Fireanns Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 

These cases are aN a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the d oing of an act in terms s 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are lei?, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which ate engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 



SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment. 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

,The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 

b The 16" amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1 p  Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't relv 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently puffing people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Pd World War.) 



End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



From: Allen Lee Hartz 

Address 8329 Lambert Drive 

Lambertville, Michigan: 48144 

Date: February 7, 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SEWICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. They need to be removed or suspended 

from their positions immediately, according to IRS 7214 an9 prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 



Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law';A 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgated in 27 CFR 
for the collection of alcohol, tobacco, and fire arms, to collect "income taxes", 
when, in fact, the regulations for "income taxes" fall under 26 CFR and have no 
force or effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16'~ Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS pffice, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah lRS office, 

Karen W. Gardner, Revenue Officqx, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, MoQon Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IPS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 1- 
877-777-4778, 



Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS qgents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Concee, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us ligble for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (4) to report this to the Secretary of the 

Treasury. 



Sincerely, 

- 
Allen Lee Hartz 

Notary statement: The above signed has appeared before p e  and properly identified himself and 
signed in my presence. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICWIGAN 

~aseNumber5, '  b Y C v o ~ o  I 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

J 

COMPLAINT, AFFIDAVITS OF FACT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, EXHIBITS, and NOTICE TO COURT 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, AfEdavits Of Fact, Demand for Jury Trial, Exhibits, and Notice To Court to 

this Honorable Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F, Conces is joined in this action, by other parties, each of whom has filed 

an affidavit, and thereby witnessing the misdeeds of the Defendant, and stating 

the cause of damage and damages suffered by actions by the Internal Revenue 

Service. Plaintiffs' affidavits are presented to this Honorable Court as 

attachments. Each Plaintiff is a natural person and an individual and not acting in 

any corporate capacity as pertains to this lawsuit. Each Plaintiff is entitled to the 

protections and benefits conferred by thc Urkcd States Constitution. Each 

Plaintiff is a Pro-Se Plaintiff, acting jointly and severally against Defendants. 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): a... 

allegations such in those asserted by petitioner, however inartfullly pleaded, are 

su$Tciertt to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringeat standards than formal pleadings drafted by lawyers ... 
Plaskey v. CIA, 953 l?.znd 25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleudings. ?? 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] 'LThere was 

virtually no Washington bureaucracy created by the Act of July I, 1862, ch, 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffi-ey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have sovereign 

immunity. 

"Thus the guaranty wss intended to secure eq~ality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Zmmunitv granted to a class however limited. having the effecf to de~rive another class 

however limited. of a nersonal or vrovertv right, is just as clearlv a denial of eaual 

protection of the laws to the latter class as if the immunity were in fmor of, or the 

deprivation of right permiued worked against, a larger class.* TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 exclusive of 

interest, costs and attorneys' fees that 'may be incurred. Damages are being sought 

fiom the Internal Revenue Service and not from the individual IRS agents in this 

lawsuit. 

4) Plaintiffs demand trial by jury under the 7& Amendment to the US Constitution. 

Whether this action is classed as a 1983 action or not, the Plaintiffs are entitled to 

a jury tn'd under tort action for damages at common Iaw. See PATTON v US, 281 

US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scaiia concluded: 

1. The Seventh Amendment provides respondents with a r&ht to a juv  trial on their 

Section 1983 Claim. All Section 1983 actions must be treated alike insofar as that rkht 

is concerned- Thls Court has concluded that all Section 1983 claimr should be 



characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, it4 at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, ag., Curtis vs. Loether, 415 

U.S. 189, 195. 0. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the US, Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the Western 

District of Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is de@nite£y limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) a&es under the Constiiutian or laws o f  the 

United States, or treafies made, or which shall be made, under their authority, or (b) & 

between citizens of dvferent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects.' JudCode, 24(1), 28 U.S.C. 4I( I), 28 U.S.C.A. 41(1)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) Plaintiffs attach a NOTICE TO COURT to this Complaint. Said Notice expresses 

the understandings of the Plaintiffs as to the authority and operations of this 

Honorable Court. If such understandings are incorrect in any way, Plaintiffs 

respectfully demand that the presiding judge or magistrate fully inform Plaintiffs 

of the correct authority or operations of this Court. Ex.; The following U.S. 

Supreme Court ruling emphasizes the necessity of precedence law and the nullity 

of unauthorized Court rulings: 



''AS ihiv court hus ofSen mill.. 'mere u coud hus jurisdiction, it has a right to decide 

every question which occurs in the cause; an4 whether its decision be correct or 

otherwise, its judgment. until reversed, is regarded as binding in event other court: but, 

if it act without authoritu, its iudaments and orders are reaarded as nullities. They are 

not voidable, but simply void' Elliott v. Peirsd, 1 Pet. 328, 340; WZlcox v. Jackson, 13 

Pei. 498, 511; Hickey v. Stewart, 3 How. 750, 762; Thompson v. Whitman, 18 Wall. 

457,467. " IN RE SAWTER, 124 U.S. 200,220 (1888). 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge recuse himself if he cannot honestly say that he will act in a fair 

and unbiased way toward the Pro-se Plaintiffs. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

di$qualza himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shaU disqualza himself in the following circumstances: Where he has 

a personal bias or prejudice concerning a party..." 

the United States. Plaintiffs seek protection of their due process rights Erom this 

Honorable Court under the rulings and protections of the 14" Amendment. 

Plaintiffs are citizens who have had their lives and property injured without due 

process under "color of law", by the Internal Revenue Service. 

"We concluded that certain fundamental ridtts, safeguarded bv the fust eight 

amendments aaainst federal action, were also safguarded ugainst state adon by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution. " 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Bet& had arnple precedent for acknowledging that those 

gtcarantees of the Bill of Rights which are fundamental safeguuard of liberty immune 

from fe&ral abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recogprize4 



e,xp!&rd7 lrnd r?pp?ied in Powell v. A?rlicrmrr, 287 US 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 US. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

zoiirt, i i td the bent@ of the geiaerui IUW, u h w  which hews before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment oonly 

afier trial, so that every citizen shali hold his l i f ,  liberfy, property and immunities 

under the protection of the general rules which govern society. Hurtitdo v, Calgornia, 

110 U.S. 516,535,4 S. Sip. Ci7i. 1'11. It, ofcoime, ie~d,- iir seclire equticri'ty of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liBer& and yruyerw, wHtiri<tk the Congress ur the Legislature m q  not withhold Our 

whole system of law is predicated on the general fwrdamental principle of equality of 

uppiicuiivn ufirie iuw. 'Xi men ure equuc' &$ore ihe iuw, ' ' f i k  is u guvernmenl ujfiiuwu 

and not of men,' 'No man is above the law,' are all m a ~ ~ ~ m s  showing the spirit in which 

iegisiatures, execuiives and courts are expected io d e ,  exec& unu' uppiy iuws." 

TRUAX v. CORIUGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penal@ upon those who 

exercise a right guaranteed by the ConsrizwUrZon. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583 . "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Allwrighty 321 U.S. 649. 664 , or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339.345. 

"... constitutr'onal deprivations may not be justified by some remote administrative 

benef~ to the State. &. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 



knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. 

** The common business and callings of l i f ,  the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. m e  right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The DroDertv that everv man has is his ~ersonal labor, as it is 

the original foundation of all other property so it is the most sacred and inwInble...to 

hider his employing [q ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniaty profi, & 
prouertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

STRATTON'S TIWEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with 

respect to the doing of business in corporate form because it desired that the excise 

should be imposed, approximate& at Ieast, with regard to the amount of benefrf 

preswnably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed 107, 419,31 

Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxdon as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from prwertv which. considered bv iCseIf. was not taxablg. ." 

"In the case at bar we have alreae discussed the limitations which the Constitution 

imposes upon the right to levy excise tares, and it could not be saidj. even if the 

principles of the 14th Arnendinent were applicable to the present case, that there b no 

substantial dirmenee between the ciurying on of business by the co'poratwns t a x 4  



and the same bwinem when conducted by a private firm or individud" F"I,TNT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is defined 'to be an institution or allowancefiom the sovereign power of 

the state, by grant, commission, or othmwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything whereby any person or persons, 

bodies politic or corporate, are sought to be restrained of any freedom or liberty they 

had before or hindered in their lawful trade,' All grants of this kind are void at 

common law, because they destroy thefreedom of trade, discourtrgs I@bm and i n d u s ? ~ ~  

restrain persons from getting an honest livelihood, and put it in the power of the 

vrnntwc to r n h n n r ~  fhp pdcp 3f ccIrmm&tipg -mfif e p  vnid,b~c11!4$p #he? h&rfprp wf-tk -. .* - - - -  - - - -.. ..-. - - .-. - 
the libertv o f  the individual to uursue a lawful trade or emvlovmnt. " Butcher's Union 

Cc. V. Cresent City Co., 111 US 744,755 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifs' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment. " TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrpcial entity which owes its exivtence and charter powers to the stafe; but the 

individual% rights to Zhe and own proper@ are natural rights for the enjoyment of 

whkh an excise cannot be imposed" 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A mmarr b free to 

Z t y  hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, general& speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed. ..Since the right to 

receive income or earnings is a right belonging to everIy -person, this &ht cannot be 

faxed as a privilege '* 



"Iitcome t necessarily the product of the joint effort3 of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the rec$ient to 

produce, receive, and enjqy it, and a tax thereon in the last an@ysis is dmp@ a portion 

cut from the income and appropriated by the state as its share,.." Sims v. Ahrens et d, 

2 71 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in 3 instances of fraud. IRS agents, employed 

by the IRS, have defrauded Plaintiffs and misapplied the law. By means of the 

unlawfbl actions, including harassment, seizures, issuing notices of lien and levy, 

defamation of character, prosecution, and imprisonment of innocent people, 

including the Plaintiffs. Plaintiffs have complied with the decisions of many court 

mling. that they should check the authority of the IRS agents. and subsequently 

found such authority wanting. 

Continental Casualty Co. v. United States, 113 F3d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and auihorig are 

deJned and limited by law. Alty act without the scope of the auihorig so deJined does 

not bind the principal, and all persons dealing with such agents me charged with 

knowledge of the extent of their authority. ** 

In re Benny, 29 B.R 754, 762 0.D.  CaI. 1983): 'YAIrr unlawful or urtauthorized 

exercise of power does not becorn legitmated or authorized by reason of habitude. " 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (NB. 

1 984). 

11) See Exhibit "B" as evidence that IRS agents act on the basis of the hudulent 

information provided in official literature of the IRS. 

lrst Issue Of Fraud: 16')' Amendment Claim 



12)The IRS, in its official papers, documents, and mailings, claims that the 16& 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

16& Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

13) Exhibit "A" contains two copies of official literature conveyed to the general 

pubiic &ou& maiiigs and other means. Eoth contain the same false and 

misleading statements. Exhibit "A" is Publication 2 105 (Rev. 10-1 999), Catalog 

Number 23871N. Number 2 statement is as follows: "The Sixieenth Amendment 

to the Constitution, ratified on February 3, 1913, states, 'The Congress shall 

hiiW & ?  i3OWL3F &3 d2td CG&C~ hiXL3~ Gig kfZi iL3,  fhii ~ ~ i ~ & ? i W i  SO@TCe 

derived, without apportionment among the several States, and without regard to 

any census or enumeration'." While the statement by itself may contain truth 

pertaining to corporate or other privileges, the statement is false and misleading in 

that it infers that the 1 6 ~ ~  Amendment authorizes federal taxation on Plaintiffs' 

wages, compensation, or remuneration without the requirement of 

"apportionment", as constitutionally required for all direct taxation. 

14)Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Conmess wed the power wanted bv the 

ConstiCutioiz and the Sktee~ih Ameridimnt and made laws reuuirina all 



individuals to pay tam'' Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16& Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~  

Amendment cerlairdy did not rewire all individuals to pay tax. See rulings on 

the force and authority of the 16' Amendment presented in the brief, i.e.; 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

",..it manifstly dhregards the fact that by the previous ruling it was settled that the 

provikibns of the 1@ ~mendment conferred no new power of taxation.." 

BOWERS v. KEXBAUGH-EMPIRF, CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, lfrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or eflect of that amendment to bring any new subject within the 

taxing power." 

BRUSHABER v UNION PACIFIC R CO., 240 U S  1-11 (1916): 

"...the confusion is not inherent, but rather arisesfiom the conclusion that the 16UL 

Amendment prov&&s for a hitherto unknown power of taxation; that Js, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching egect of 

this erroneous assumptbn will be made clear by generalizing the many contentions 

advanced in argument to support 12.. . * 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sirteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjecfs,.,. " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 



"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of corporations 

organized for profit upon the gain f d  returns from their business operations.'" 

E1 SN'ER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1@ Amendmen? must be rcln-r?rrred in connection wiitc the taxing clauses of 

the original Constitution and the effect mibuted to them before the amendment 

wm adcpted." 

54s repeatedly held, this did not extend the tMcingpower to new subje cis... " 

EVANS v GORE, 253 U S  245,259 (1920): 

" D e s  the Sixteenth A.m?ndfimf st:tI:orizc cnd support this tax and the affendant 

diminution; that is to say, does iC bring within the t d n g  powers subjects 

theretofore excepted? The court bztow amvered in the negative; and coumel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxabk trefore'. " 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Conaress used the Dower granted bv the 

Constitution and the Sixteenth Amendment and made laws requiring all 

individuals to pay famy' As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 1 6 ~  

Amendment, POLLACK v FARMERS LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be kid, unless in 

proportion to the census.... 

"As to the states and their rnunidpdities, thh (contributions to expense of 

government) is reached largely through the imposition of direct taws. As to the 

federal government. it is attained in  art thraccah excises and indirect t a w  won 



luxuries and consumtion genera& to which direct taxation mm, be added to the 

extent the rule of anportionrnent allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes s h d  be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be htemined by adding to the whole number of free persons, 

including those bomd to scn5cefer a :em qj~yeom, and ~;~~cludz'rcg Indiam not 

taxedy three-Jiflhs of all other persons. ' This was amended by the second section of 

the fourteenth m m d m n t ,  declared raf:rikd Jdy 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be made within three years a f t r  the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possesswn and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of hb 

own hands, and to hinder his employing this strength and dexterity in what 

manner he thinksproper, without injury to his neighbor, is aplain violation of this 

most sacred property. It is a mangest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him 



The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Potlock vs. Farmers' Loan and Trust Co., 157 US 429,583 (189J): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly tmhg persons 

and property within any state through a majority made up fiom the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischiaf and the 

remedy. State of Rhode Zslandv. The State of Massachusetts, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax cloes. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

corrunoaVties wa in  the country, upon licenses to pursue certain occrcpations, and 

upon cornorate ~ r i d i e e s  ' Cooley, Const. Lim ?' ed 680.'' 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposifion, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

" m e  Legislature has no power to &ciare as a privilege and tax for revenue 

purposes occupations that are of comman right, but it does have the power to 

declare us privileges und icuc us such fur state revenue purposes those pursuifv an J 

occupntions that are not ma#ers of common eht,.. " 



MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constiiution. " 

"'[TJhb Court now has rejected the concept that constitutional rights turn upon 

whether a governmental benefit is characterized as a "right" or as a t'privilege. "'" 
Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 U.S. 365,374 (1971))."ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme C o w  ruled on the intent of Congress in 19 13 after the 1 66 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. 4. ed 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legirimate subject of tmcation as a franchise or 

privilege, was not debarred by the Constitutinn from measuring the tamlion by the 

total income, although derived in part from proDertv which, considered bv itselt; 

was not taxable." 

' q s  has been repeatedly remarked, the corporatian tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in eflect to a 

direct tax upon proper& arrd wag invalid Became not an~ortioned according to 

pooulations, as prescribed by the Constitution. The act of 1909 avoided this 

dimculty 6y imposing not an income tax, but an excise tax won the conduct of 

business in a cornorate canaciht measurinp, however, the amount of tax bv the 

income of the corporation." 



NN%atever dijjflculty there may be about a precke and s c k n t B  definition 

of 'income,' it imports, as wed here, something entirely distinct from 

principar or capW either as a subject of tcucation or as a measure of the 

tax; conveying rather the idea of gain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. C0.  ,247 US. 179,185 (1918). 

Further confirmation of these d i g s  occurred in 1918 SOUTHERN 

PACIFIC case, stating that individual could only be taxed on the portion of 

earnings by the corporation received by the individual, 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an 

individual was tawable won his vrovortion of  the earnings of the corporation 

although not declared as dividends, That decision was based upon the very special 

language of a clause of section 11 7 of the act (13 Stak 282) that 'the gains and 

prom of aIL companies, whether incorporated or partnership, other than the 

companies speccj?ed in this section, shdl be included in es thdng the annual 

gains, prom, or income of any person entitled to the same, whether divided or 

othenuise. '" 
In BRUSHABER, the Court remarked on the confirsion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1,12 (1916): 

",.. the contentions under it (the I @  Amendment), if acceded to, would cause one 

provision of the Constirution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax fiom 

apportionment into irreconcilable conflict with the general requirement thai aU 

direct taxes be apportioned ... This resuli, instead of sinrpl>ing the situatibn aad 

making clear the limitations on the tmhg power ... would create radical and 

destructive changes in our constitrdional system and rnultipQ confusion. " 



It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16& 

Amendment. 

15) The Table Of Parallel Authorities, updated by the government several times a 

year, shows that some Statutes or Code sections do not have the force or effect of 

law, since said regulations have not been implemented by the Secretary of the 

Treasury, by reason of an implementing regulation. The IRS falsely and 

fraudulently ciaims that IRC section 6012 requires every individual, with income 

above certain minimums, to file a return. 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Cu& mkes  ciear that only individuals whose income falls below a 

specrjied level do not have to fde returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

...................................... 6001 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

................................ 6011.. . 2  P a r t s  31, 40, 55, 156, 3 0 1  
27 P a r t s  25, 53, 194 

6020. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  53, 70 
6021 .............................................. P a r t s  53, 70 
6031 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6  P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an oneme under 1304, as 

amplzj?ed by the regulations. When the statute and regulations are so inexhicab& 

intertwined the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct 1494 (1974), the Court 

noted that the BSA entirely depended upon regulations: 

"[Wje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; &the 

Secretary were to do nothing, the Act &eIf would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

16) It can also be shown that the hudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 



is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by imp1ication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not specifical& pointed out. In case 

of doubt they are construed most strongly againsf the government, and in favor of the 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 U.S. 468. 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 U.S. 38. 55,  24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact pecultar& within his knowkdge and he fails without excuse to 

testz%, that his testimony, rintroduced, would be adverse to his interests. ?? citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2"d Issue Of Fraud: Definition Of "income" 

17) The word "income" is fraudulently and misleadingly used by the IRS, as  meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarily the product of the joint effoFis of the state and the recipient of 

the income, the state furnhhing the protection necessary to enable the rec@ient to 

produce, receive, and en& it, and a tax thereon in the last analysis is simply a portion 

cut from the income and apprapriuted by the state as its share.. . " Sims v. Abrens et a& 

271 SW Reporter at 730. 

I8)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as l92l,8 years after the passage of the 16fh Amendment. 



MERCHANTS' LOAN & TRUST CO. v SMJETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of the Income Tax Acts of Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become defmiiely 

se#led by decisions of this Court. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace corporations and joint stock companies or 

associations which are organized for profd, and have a cqpital stock represented by 

shares. Such joint stock companies, while dgfeering somewhat from corporations, have 

many of their aftribuies and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U,S, 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue am of Congress, nor can Conmess. without 

agmrtionment. tax that whkh is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tmc Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

definirion of the term 'gross income! Certainly the term 'income' has no broader 

meaning in the Income Tax Act of 1913 than in that of 1909, and for the present 

purpose we assume there is no dgference in its meaning as used in the two a&." 



19)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 US, 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

20)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state that they received "incomd' 

without perjuring themselves. 

21) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasuty Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicaabl to a given situation. (Carpenter v. United Stcates 495 F 2d 175 

at 184). 

22) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 



Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In e m ,  therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an oneme under 1304, as 

ampZz@ied by the regulations. When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

3'd Instance Of Fraud and Equivalence Of Fraud 

23)Defendant, Internal Revenue Service (hereafter referred to as the IRS), acting 

through its agents, engaged in a fraud and extortion scheme against the Plaintiffs. 

IRS acted outside of its l a e l  authority (ultra vires), and when Defendants were 

conf?onted with such unlawfirl actions, Defendants refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. 

"Silence can only be equated with fraud where there is a legal or moral duty to peak, 

or where an inqulry IeJl unanswered would be intention@ misleadng. . . We cannot 

conchne thls shocking behavior by the I . .  Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same Jiom the 

government in its eqorcement and collection a d i v k  " U.S. v. Tweel, 550 F.2d 297, 

299. See also US. v. Pru&kn, 424 X2d 1021,1832; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artlice, or trickery operating prejudicial& on the rights of 

another, and so intendkd, by inducing him to part with property or surrendkr some 

legal right. 23 Am J2d Fraud 8 2. Anything calculafed to decehe another to his 

prejudice and uccompIthing the pupose, whether it be an act, a word, silence, the 

suppression of the truth, or other devk  costrary to the plain rules of common honesty. 



23 Am J2d Fraud 8 2. An affirmation of a fact rather than a promise or stademend of 

intent to do something in the future. Miller v Sutl@f 241 111 521,89 NE 651. 

Additionally, Defendants ignored the collection procedures of the Internal 

Revenue Manual and thus violated the Plaintiffs' administrative Due Process 

through deception, fraud, and silence. No assessments were made against the 

Plaintiffs and IRS agents refused to provide any certificates of assessment to 

Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verified wifh the taxpayer. Also, any adjustments will be fully explained, 

and the taxpayer will be informed ofhis/her rights." 

'Tf the taxpayer claims the assessment is wrong or has additional informution 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en farcement action." 

24)The IRS and its agents consistently rehsed to honor the U.S. Supreme Court 

rulings that were presented to them (See Exhibit "BY'), in disregard of the 

instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05- 14-1 999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the US. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code," 



25)The IRS has the burden to refute the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. (See Exhibit 

Davila v Shalala: "The Imu creates a presumption, where the burden is on a party to 

prove a materid fact peculiarly witlrin his knowledge and he fails without m u s e  to 

testzjj, that his testimony, ifintroduce4 would be adverse to his interests. ." citing Meier 

v CJR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

26) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawfUl actions. (See Exhibit "B") 

Independent School District #639, Vests v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To &w one to take ofJlcial action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NWZd, at 689. 

"Tire petitioners stand in this IItigariOn as the agents of the State, and they cannot 

assert their good faih as an excwe for delay in implementing the respondenis' 

constitutional rights, when vindication of those rights has been rendered difJicult or 

impossible by the actions of other state offiials. &I. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

27) The IRS and its agents did not act as a reasonable person would act if codonted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 



the face of allegations of fiaud is the equivalence of consent. (See Exhibit "B") 

Under the rules of presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of prwf [see Section 556(d)] of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

28) The actions of the Defendants, acting on the false and fraudulent information 

provided in the official literature propagated by the IRS, was the proximate cause 

of damage to each Plaintiff. Each Plaintiff testifies to this fact in the affidavits 

provided. 

29) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

C) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 



Each Plaintiff has supplied an affidavit in which damages are stated in regards to 

said Plaintiff. These a.fEdavits are being supplied to this Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4& AMENDMENT RIGHTS 

30)Plaintiffs incorporate by reference paragraphs 1 through 29 into this cause of 

action as if they were filly stated herein, 

3 1) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4~ Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents did not have a delegation of authority from the Secretary of 

the Treasury to do such things. This was accomplished by means of h u d ,  fear, 

threats, and intimidation forced on third parties who feared the IRS. 

32)Defendants knowingly allowed the continuing illegal seizure of Plaintiffs' 

property rights in violation of Plaintiffs' unalienable Constitutional protections 

and rights under the 4& Amendment, after being fully informed by the Plaintiffs 

as to the requirements, restrictions, and violations of US Constitutional taxing 

authority as expressed by the US Supreme Court dings. 



"No state legislator or executive or judicial offier can war against the Constitution 

without violating his undertaking to support it. * COOPER v. AARON, 358 U.S. 1 , I8 

(1958). 

33) Defendants had a duty to act and to speak when these violations were brought to 

his attention. See US v Tweel, 550 F.2d 297,299. Also see US v Prudden, and 

Carmine v Bowen. Defendants did not act as a reasonable person would act. A 

reasonable person would respond by denying allegations of fraud and extortion if 

he thought he was innocent, A reasonable person would present the 

documentation to show his authority. A reasonable person would have sought 

counsel from the attorneys or other responsible officials. Defendants remained 

silent and his silence is equivalent to fraud under such duty. Plaintiffs' 

constitutional rights and protections were clearly established during the time of 

correspondence and before any correspondences occurred. 

".,. the Defendants then bears the burden of establishing that his actions were 

reasonable, even though they might have violaled the plaintijjf s constitutional rights." 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

34)WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; I) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives an&or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 



plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

PlaintifYs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each PlaintifYs &davit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' stb and 1 4 ~  AMENDMENT DUE 
PROCESS 

35) Plaintiffs incorporate by reference paragraphs 1 through 29 into this cause of 

action as if they were l l l y  stated herein. 

36)Defendants violated the Due Process requirements of the 5th and 14& 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state leg&Iator or executive or ju61cMI oflcer can war against the Constiturion 

without violating his un&rtaking to support it. " COOPER v. AARON, 358 US. 1 '18 

(1958). 

37)Defendants violated the Due Process requirements of the 5h and 14& 

Amendments by rehsing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibit "B*. 



38) Defendants knowingly violated Plaintiffs' Due Process by continuing to make 

threatening statements and false allegations and allowing the continuing seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 5th and 1 4 ~  Amendment Due Process 

requirement, after being fully informed by the Plaintiffs as to 1) Plaintiffs' 

underlying liability and 2) the unlawfbl procedures used in the filing of Notices of 

Federal Tax Lien on Plaintiffs' property title and consequent encumbrance and 

seizures of property, 

39) Plaintiffs, in some instances as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. See affidavits. 

40) Plaintiffs, in some instances as stated in affidavits, had their property and wages 

taken without a court order or writ fiom a court. Plaintiffs rely on the following 

U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337 (1969): 

''Held= Wisconsin's prejudgment garnivhment of wages procedure, with its obvious 

taking of property wahout notice and prior hearing, violates the fundmtental principles 

of procedural due process. @. 339-342." The Court goes on to say, "The &a of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman dac tnh~  It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leveAr' "The result is that a 

prejudgment garnishment of the Wkconsin type noay as a practical matter drive a 

wage-earning 1395 US. 337,342Jfamily $0 the wall. Where the taking of one'sproperty 

is so obvious, it needs no extended argument to conclude that absent notice and a prior 

hearing (cJ Coe v. Amour Fertilizer Works, 237 U.S. 413. 423 ) this prejudgment 

garnishment procedure violates the fundamental principles of due process " 

FUENTES v. SHEVIN, 407 U.S. 67 (1972): Held: 



"I. The Florida and Pennqdvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a f407 U.S. 67, 681 prior opportunity to be heard before chatteh 

are taken from the possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent e#ect of the bond 

requirement against uMounded applications for a wrii constitutes no substitute for a 

pre-seizure hearing. 0. 8684. 

(6) From the stani@oint of the applcation of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfinal during the three-day post-seiture 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, Nor the case Imu since that time, jrrsizjii creation of a 

broad exception to the warrant requirement for intrusions in f~herance  of tax 

enforcement." G. M. Leasing Corn. v. U. S.. U.S.Utah 1977.97 S.C& 619.429 US. 338, 

50 L.Ed2d 530, on remand 560 F.2d 1011, 

"Our conclusion that the Court of Appeals correct& reversed the ju&nent of the 

District Court and remanded for fwtlrer proceedings is fortijied by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

goodgaith allegation of an unpaid tar would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of asset3 pursuant to a jeopardy 

assessment b causing irreparable injury. Thik Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pendingflnal adjudication of the righis of the parties, the Due Process Clause requires 

that the party whose property is taken be given an uppoorluunity for some kind of 

predeprivation or prompt post-deprivation hearing at whiclr some showing of the 

probable validity of the deprivation must be made. Here the Government seized 

respondent's propem and contends that it has ubsolutelj no obligation to prove that 

the seizure has any basis tn fact no matter how severe or irreparable the injwy to the 

taxpayer and no matter how inadequate hB eventual remedy in the Tax Court" 

COMMISSIONER v. SEIAPLRO, 424 U.S. 614,630 (1976). 



"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government wilZ certainly be unable to 

prevaiL We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constaution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583, "Constitutional righfi would be of little 

value if they could be . . . indirectly denied," Smith v. Allwright, 321 US. 649. 664 , or 

ffmanipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justijied by some remote administrative 

ben@t to the State. @. 542-544." HARMAN v. FORSSEWS, 380 U.S. 528, 540 

(1965). 

41)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a lay OR a bank account h the &suing of warrants of dhtraint, the making of 

the bank a party, and the serving wifh notice of levy, copy of the warrants of 

distraint, and notice of lie%" 

42) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safepltatded bv the first eiairt 

amendments a~ainst federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aM of counsel in a criminal prosecution. 

Grosjean v. American Press Co., 297 U S  233,243 -244 (1936). 

"We l i n k  the Court in Belkr had ample precedent for acknowledging that those 

guarantees of the Bill of Rigkts which are fundamental safeguarh of liberty inunune 



from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment, This sume principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 US. 335 (1963). 

"The due process dame requires that every man shall have the protection of his day in 

couri, and the benefi of the general law, a law whkh hears before it condemns, which 

proceeds not arbitrariily or capriciously, but upon inquiry, and renders jydgment only 

a@r trial, so that every citizen shall hold his liJe, liberty, propee and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 US. 516,535,4 S. Sup. Ct. I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law b predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'Thb is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v, CORRIGAN, 257 U.S. 312 (1921). 

66Zt is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamentalprinciples of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a purely arbitrary or 

caprichus exercise of that power wherehy a wrnngfuI and highly injItrious invasion of 

property rights, as here, is practically sanctioned and the owner stripped of all real 

remedy, is wholly at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

43) Defendants have no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equal@ of protection not only for all but 

against all similarly situated Indeed, protectwn is not protection unless it does so. 

Immunitv granted to a class however limited. having the effect to &?Drive another class 

however limited of a versond or rrropertv .right, is just as dearlv a denial of eaual 

protection of the laws to the latter class as if the immunity were in favor of; or the 



deprivation of right permitted worked against, a larger class,y' TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

44) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

S.endce immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Piaintiff rhe amounts 

requested in each Plaintiffs affidavit. 



THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTEFS' CONSTITUTIONAL PROTECTIONS 

A i l  PROTECTIONS UNDER U.S. LAWS AGATNST ILLEGAL USE GF 

POSTAL SYSTEM 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

fdse pretense that Defendants had the authority to make such demands and threats 

45)Plaintiffs incorporate by reference paragraphs 1 through 29 into this cause of 

action as if they were fully stated herein. 

46) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion. Plaintiffs were deprived of Constitutional 

guarantees of lawful usage of the Postal system, by the IRS. 

47)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

48) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

49) Defendants used the United States Postal Service to convey threats and demands 



to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the US. Treasury. 

SO) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiff's ffidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER 

51)Plaintiffs incorporate by reference paragraphs 1 through 29 into this cause of 

action as if they were fully stated herein. 



52) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law". Employers, neighbors, fiiends, acquaintances, businesses, banks, 

business associates, and others have been fraudulently told that Plaintiffs are 

violating law. Plaintiffs' privacy has been violated by placing Plaintiffs' names on 

the public record as being outside the law. The Protections of the Constitution 

forbid the taking of Plaintiffs' lives and good names under "color of law". 

53) Plaintiffs have a right to maintain their good names and have protections, under 

the laws of the United States and their respective states, against defamation of 

character. The IRS in willful and callous disregard of those laws, did defame the 

characters and reputations of Plaintiffs. The IRS had a duty to observe the laws of 

the United States and the several states, in regards to defamation of character. 

54) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of dl liens and levies placed on all Plaintiffs' property by the IRS. 6) 



Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintips affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

55)Plaintiffs incorporate by reference paragraphs 1 through 29 into this cause of 

action as if they were fully &ted herein. 

56)Plaintiffs had their rights to unhindered and unfettered employment taken fiom 

them or seriously compromised by use of fiaud and deception. 

T h e  common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themsehtes, and have been followed in all communiries fiom tim 

immemorial, must therefore be free in this country to aU alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, s ~ x ,  and condition, is a distinguishingprivilege 

of citizens of the United States, and an essentiai element of that freedom which they 

claim as their birthright. It has been well $aid that 'the property which every man has 

in his own labor, as it is the original foundation of all other proper& so is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexteri@ in what 

manner he thinks proper, without injury to his neehbor, is a plain violation of this 

most sacred property, It is a rnan&kst encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co, v. 

Cresent Citv Ca, 11 1 US 746, 757 (1 884). 



''It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of C ~ o r n i a ,  271 US. 583. "Constittutional rights would be of little 

value if they could be . . . indirect& denied, " Smith v. Allwright, 321 U.S. 649, 664 , or 

"manipulated out of existence." Gomillwn v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justiJid by some remote administrative 

benefu to the State Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

57) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fraud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives, The Constitution affords 

protections of our lives and property and rights. The IRS transgressed these 

protections. 

Redfield v. Piher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individu4 unlike 

the corporation, cannot be tamd for the mere privilege of l.lcisting. The corporation is 

an art$fxiaf en* which owes its existence and charter powers to the state; but the 

indbidual's rights to live and own propem are natural rights for t?ie enjoyment of 

which an ache  cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): '54 man lS free to 

lay hand upon h b  own property. To acquire and possess property b a right, not a 

privilege ... The right to acquire and possess property cannot done be made the subject 

of an excise .... nor, generdy speaking, can an excise be laid upon the mere right to 

possess thefiui-ts thereof, as that right k the chief altn'bute of ownership." 

Jack Cole Co. v, MacFarland, 337 S.W.2d 453,45546 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed.. .Since the right to 



receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

'Yzcome is necessarily the product of the joint esfon's of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in fie iast 

analysis b simply a portibn cut from the income and appropriated by the state as 

ils share.. . " Sims v. Ahrens et a&, 2 71 S W Reporter at 730. 

58) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fdl  extent of 

violation of laws by Defendants, 2) Allow a reasonable periwd of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that hwc bccn r3ffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiff's affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

59)Plaintiffs incorporate by reference paragraphs 1 through 29 into this cause of 

action as if they were fully stated herein. 

60) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law7', the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 1 6 ~  

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matfer of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays dawn two rules by which their 

imposition must be governed, naml), the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, impost&, and excises." Pollo~k, 

157 US 429,556 (1895). 

BRUSWER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confrcsion is not inherent, but rather arises from the conclusion that the I @  

Amendment provides for a hitherto unknown power of faration; that is, apower to levy 

an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other diwct taxes. And the far-reaching effect of this 

erroneous assumption will be W e  clear by generalizing the m a g  contentions 

advanced in argument to support it.. . " 



61) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andfor explanations of 
/ 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs are provided in the accompanying affidavits, giving their 

acknowledgement and willing participation in this class action lawsuit. Plaintiffs all are 

agreed that an appointed spokesperson shall speak on their behalf, whenever required. 

Plaintiffs chose not to be represented by a lawyer. Plaintiffs are all agreed that the 

appointed spokesperson shall be Charles F. Conces. 



Signature of Plaintiff, Charles F. Conces, is affixed herein, as confrmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 

BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16& Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual' s earnings. 



" (The) Income Tax Act of June 30,1864 (chapter 173, 13 Stat. 223, 281,282), under which 

this court held, in Collector v. Hubbard, 12 Wall 1,16, that an individual was taxable upon his 

propottion of the earnings of the corporation although not declared as dividentk That decision 

was based upon the very special language of a clause of section 11 7 of the aci (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profirs, or income of any person entitled to the same, whether divided or otherwise." 

SOUTJBRN PAC CO. v. LOWE ,247 U.S. 330,335 (1918). 

In Butcher's Union, the lo\ years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of I& the ordinary trades and pursuikr, which are 

innocuous in themselves, and have heen followed in aU communities from time immemorial, 

must therefore be free in thls country b all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to aU persons of the same age, 

sex, and condition, is a dlstingukhing privilege of citizens of the United States, and an 

essenthl element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dextedy of his own hank, and to hinder his employing this strength and 

dderidy in what manner he thinks proper, without injury to his neighbor, is aplain violation 

of thls most sacred property. It is a rnanijiest encroachment upon the just liberty both of the 

workman and of those who might be &posed to employ him" Bufcher's Unwn Co. v. Cresent 

Cih, Co., Ill US 746 (1 884). 

As recently as 1943, the U.S. Supreme Court ruled: 

'A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as 7 shall show this Honorable Court, the 

Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 16' 

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census. ,.. " And, 

'As to the states and their municipalities, this (contributians to expense of government) is 

reached largely through the imposition of direct taxes, As to the fkderal aovernment, it is 

attained in oart through excises and indirect taxes won luxuries and consumvtion genera&, 

to whkh direct eation mav be a&d to the extent the rule of au~ortionment allows." 

POLLOCK stated, "...that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law & invaIidated9' It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation. or other direct, 

Tax shall be laid, unless in wo~ortion to the Census or Enumeratwn herein before 

directed to be ttzken. These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing c m  be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of &ectly taxing persons and property within any 

state through a majority made q from the other states." Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

uThus, in the matter of taxafion, the constitution recognizes the two great classes of 

direct and indirect taws, and lays down two rules by which their irnpositton must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxatibn, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniform@ were adopted in view of that distinction and those 

systems.. . " Pollock, 15 7 US 429, 5 73. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vithtes, in my judgment, by this arbitrary discrimination, 

the whole legislation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". 

45 



In 19 1 1, the U. S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (1 9 1 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consum~tion of commodities 

within the country, upon licenses to pursue certain occupations, and upon cornorate 

privile~es. .' CooIeyy Const Lira ed 680. " 

In 19 13, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 16" Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adoped the income as the measure of  the tax to be jjr13losed with resvect 

to the doing of busirtess in cornorate form because it desired thu  the mLFe should be imposed, 

approximately at least, with regard to the amount of benefi presmab@ derived by such 

corporationsj?om the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. I07,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise [231 

US. 399,4171 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from prouertv which, considered bv ifselL was not 

taxable. - 
'%s has been repeatedly remarked the cornoration tax act of 1909 was not intended to be and 

is not, in anv ~ r o ~ e r  sense. an income tax law. ThB court had &c@d in the Pollock Case thd 

the income tax law of 1894 amounted in eflect to a direct taw upon proper@, and was invalid 

because not amortioned according to ~o~ulations, asprescribed by the Constitution. The act of 

1909 avoided this dz&ikuliy by hposing not an income tax, but an excise tax upon the conduct 

of business In a corporate capacity, measuring, however, the amount of tax by the income of 

the corpomtion" 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 



"Corporaiions engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contribute to the suppori of that government as corporations that 

conduct other kinds ofproJiable business" 

".. . the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amowrt of the tam" 

In 1916, the U.S. Supreme Court confirmed once again that the 16& Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 1 6  A m e n k n t ,  the iar is thereforey within the ruling 

of Pollack... a direct tax and void for want of compliance with the regulation of 

apportionment." 

"...it rnanif~stly &reg& the fact that by the previous ruling it was settled that t%eprovbwns 

of the 1 @ ~mendment conferred no new Dower of taxation.." 

"...it was settled in Stratton's Independence.. . that such tax is not a tax upon property. .. 
true excise levied on the result of  the business.." 

Also in 191 6, the U.S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PAC- R CO., 240 US 1 (1916): 

?..the confwion is not inherent, but rather arises from the conc111~ion that the 1 8  

Amendment provides for a hitlrerto unknown power of taKahahon; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it..." 

BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 16' Amendment with the "apportionment" 

requirements: 

"...the whole purpose of the Amendment was to relhe all income taxes when imvosed from 

~~~~orticrnmntfrom a consideration of the source... 

"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing t W  operation." 



In 191 8, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

' 2 s  pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 1918, the U.S. Supreme Court once again addressed taxation authorized under the 16" 

Amendment. 

" (The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was taxable won his 

pmortion of the earnings of the cornoration akhough not &dared as dividenh. That decision 

was based upon the very special language of a clause of section 117 of tke act (13 Stat 282) 

that 'the gains and profis of 4 companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise.' The act of 

1913 contains no similar language, but on the con&my deals with dividends as a particular 

item of income, lminnp them free from the n o d  tax imposed won individuals, subiecting 

them to the ~raduated surtaxes onlv when received as dividends (38 Stat. 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and prof& of 

his corporation to these taxes on& in case the company is formed or fraudulently walled of for 

the purpose of preventing the imposition of such tux by perml#ing gains and prof- to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1918): 

'?An examination of these and other provisions of the Act (The 1& Amendment) make it plain 

that the 1egiSZativepurpose was not to tax property as such, or the mere conversion crjjroperQ, 

but to tax the conduct of the Business of corporations organized for profit upon the gainful 

returns from their business operations. " 

SOUTHERN PACIFIC CO. v. L O W ,  247 U.S. 330 (1918) ruled that everything that 

comes in cannot be included in "income": 



"We must reject in this case, as we have rejected in cases arising under the Corporation ExcZse 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper &$inition of the term 'gross income! 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no dgference in its meaning as 

used in the two acts." 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confirmed prior rulings: 

"The 1@ Amendment must be construed in connection with the taxing clauses of the original 

Constirution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held this did not extend the taxing power to new subjects ..." 
". . .it becomes essential to distinguish between what is and is not 'income', as the term is there 

used." 

"...we find lWe to add to the succinct definilion adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article I of the Constitution may b e  proper 

force and effect, save only as modpd  by the amendmertt, and that the latter also may have 

proper effect, it becomes essential to distinguhh between what is and what is not 'income,' as 

the term is there used, and to apply the distinction, as cases arise, according ta truth and 

substance, without regard to form Conpress cannot bv anv defuririon it mav adopt conclude 

the matter., since it cannot bv lepislaiion alter the Constitution,fiom which alone it derives Its 

power to legislate, and within whose litttitations alone that power can be lawful& exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

'Yf the tax in respect of his compensation be prohibited, it can Jind no justr$iiation in the 

taxation of other income as to which there L no prohibition; for, of course, doing what the 

Constitution pennits gives no Cknse to do what it prohibits." 

EVANS further ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 



"Does the S h e n t h  Amendment authorize and support this tax and the attendant diminution; 

that is to say, h e s  it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say= 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

deflnitlon of the word 'income' was so necessary in its administration...'' 

"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in egect decided in Southern Paczfii v 

Lowe ..., where it was assumed for the purpose of akcbwn that there was no dzperence in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word mwt be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber...the deflnitwn of 

'incomq' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Actsof Conpress 

that was &en to it in the Cornoration Excise Tax Act, and that what that meaning is has now 

become &fin&e& settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word "income" has been wrongfidly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a won@ use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 



"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which kF not income 

within the Waning of the revenue acts of Congress, nor can Con~ress, without a~~ortionntent, 

tax that which is not income within the meaning of the 16th Amendment. " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our p t e m  of taxation i~ based upon voluntary assessment @payment, not upon distraint. " 
The defulition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liab ility... " BALLARD gives us two useful explanations: 

At 404, ''The general term 'income' not defined in the Internal Revenue Code." At 

404, BALLARD further ruled that ".., 'gtoss income' means the total sales, less the cost of 

goods sold, plus any income from hvestments and from incidental or outside operations or 

sources. 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6m Amendment. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement.does what it wants, to whom it wants. when it wants. how it wants with almost 
wm~lete immunity." retired Internal Revenue Senrice official Tommy Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 



Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on rnoney-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

'What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Pete Hendrickson: the law as it was originally enacted: Sec. 86. And be it further enacted, 
That on and after the first day of August, eighteen hundred and sixty-two, there shall be levied, 
collected, and paid on all salaries of officers, or payments to persons in the civil, military, naval, 
or other employment or service of the United States, including senators and representatives and 
delegates in Congress, when e x d i n g  the rate of six hundred dollars per annum, a duty of 
three per centum on the excess above the said six hundred dollars; 
That is still the law, although it has been re-enacted a number of different times, 
with minor changes. 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes 
Oon the party against whom it is directed the burden of proof [see Section 
OS56(d)] of going forward with evidence to rebut or meet the presumption." 
q So, if the IRS refises to participate in your Administrative Hearing, expressed, 
Ojust answer your own questions, and this will square the "burden of proof" on 
Ot&e backs of the IRS. It is in the interest of the IRS to "come forward" with 
Uproof equal or greater than you have shown. But, the IRS can't, can they? 

RULE 8 GENERAL RULES OF PLEADING 
28 USC Federal Rules Civil Procedure 
(a) Claims for Relief. A pleading which sets forth a claim for relief, whether an original claim, 
counterclaim, cross-claim, or third-party claim, shall contain (1) a short and plain statement of the 
grounds upon which the court's jurisdiction depends, unless the court already has jurisdiction and the 



claim needs no new grounds of jurisdiction to support it, (2) a short and plain statement of the claim 
showing that the pleader is entitled to relief, and (3) a demand for judgment for the relief the pleader 
seeks. Relief in the alternative or of several different types may be demanded. 
(b) Defenses; Form of Denials, A party shall state in short and plain terms the party's defenses to 
each claim asserted and shall admit or deny the averments upon which the adverse party relies. If a 
party is without knowledge or.information sufficient to form a belief as to the truth of an averment, the 
party shall so state and this has the effect of a denial. Denials shall fairly meet the substance of the 
averments denied. When a pleader intends in good faith to deny only a part or a qualification of an 
averment, the pleader shall specify so much of it as is true and material and shall deny only the 
remainder. Unless the pleader intends in good faith to controvert all the averments of the preceding 
pleading, the pleader may make denials as specific denials of designated averments or paragraphs or 
may generally deny all the averments except such designated averments or paragraphs as the pleader 
expressly admits; but, when the pleader does so intend to controvert all its averments, including 
averments of the grounds upon which the court's jurisdiction depends, the pleader may do so by 
general denial subject to the obligations set forth in Rule 11. 
(c) Ailinnative Defenses. In pleading to a preceding pleading, a party shall set forth affiiatively 
accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, discharge 
in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, 
laches, license, payment, release, res judicata, statute of gauds, statute of limitations, waiver, and any 
other matter constituting an avoidance or affiiative defense. When a party has mistakenly designated 
a defense as a counterclaim or a counterclaim as a defense, the court on terms, ifjustice so requires, 
shall treat the pIeading as if there had been a proper designation. 
(d) Effect of Failure to Deny. Averments in a pleading to which a responsive pleading is required, 
other than those tts to the amount of damage, are admitted when not denied in the responsive pleading. 
Averments in a pleading to which no responsive pleading is required or permitted shall be taken as 
denied or avoided. 
(e) Pleading to be Concise and Direct; Consistency. 
(1) Each averment of a pleading shall be simple, concise, and direct. No technical forms of pleading or 
motions are required. 
(2) A party may set forth two or more statements of a claim or defense alternately or hypothetically, 
either in one count or defense or in separate counts or defenses. When two or more statements are 
made in the alternative and one of them if made independently would be sufficient, the pleading is not 
made insufficient by the insufficiency of one or more of the alternative statements. A party may also 
state as many separate claims or defenses as the party has regardless of consistency and whether based 
on legal, equitable, or maritime grounds. All statements shall be made subject to the obligations set 
forth in Rule 1 I .  
(f) Construction of Pleadings, All ~leadimgs shall be so construed as to do substantial iustice. 



REPORT CONCERNING LIABILITY OF ERTAIN US CITIZENS IN 
REGARD TO FEDERAL IN TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without appqrtioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct +x has been addressed by the 

Supreme Court in several cases. We'll exatqine these cases and examine 

what the Court said concerning the 96th Ameqdment, 

It must first be understood that there arq some basic principles of law. 

One important principle is that because a cage is old, does not mean that it 

is invalid or not reliable. It is exactly the op~osite. An old case, which has 

never been successfully challenged nor overfurned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS a g g t  tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The 1o)vest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regdations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded oq 1304 and its accompanying 

regulations, and the information was dismissed qolely because its allegations did 

not state an offense under 1304, as amplified by e regulations. When the statute 7' 
and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED QTATES v. MERSKY, 361 US. 431 

(1960). 

Sometimes a regulation is overturned by 3 court ruling on the basis that 

the regulation did not properly reflect the ptatute. There are 3 types of 

regulations; Interpretive, Procedural, arid Leqislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation myst cite a statute, such as IRC 

see. 6331, in order to ha;*= the force and effeqt of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statemqnt made by an IRS agent or 

government official as to whether a regulatiqn has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk 

DON'T fake that risk!! Always ask to be shovyn the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government fupctions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascedained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409 , 391; United States v. Stewart, 3fY U.S. 60. 70 , 
108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ... " and also in Article I, sec. 9, "No Ca~itation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

.r(m=!ten v. Moore, V 8  LIS 41,47 (?900). 

A person's possessions include the money and zmssts in his possessi~n, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Coud also ruled that a men's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, ~s it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 
:..:...... I,,,,I, 4.. ., his neighbor, is a plain violatim of this n?osf, sacred pr@pe!?y. !t Is $ 

manifest encroachment upon the just liberty both of the workman and of those 
... L.. -:el-* k 
wllv llllYllr ~e disposed to employ him.'' Butcherrs Union Co. v. Cresent City Co., 

1 11 US 746 (I 884). 

"That the riaht to conduct a lawhi business, and thereby acquire pecuniary 

ptofits, is property, is indisputable." TRUAX v, CORRIGAN, 257 U.S. 312, 348 

(1921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONW/EALTH OF PENNSYLVANIA, 319 

US 105, at f 13; 63 S Ci ~i 575; 87 L Ed at 1238 (1943). 

Just what is an excise tax? " A  tax laid upon the happening of an event, as 

distinguiShed from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may irn pose." [Tyler e t  a/., Aqministrators v. United States, 

281 US 497, 502 (7930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is #he tax imposed not listed in 

subtitle E (A!cohn!, tobacco, and certain excige taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the followiqg ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption ~r a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereb rendering them as luxuries. Y 



We will now look into the 1 6 ~ ~  Amendrpent. You most iikeiy wiii be 

surprised at what you will discover. 

The IRS claims that the 1 6 ~  Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to cotporate proflts, not to an unincorporated 

individual. 

After the 16'" Aimr7u"fiefii was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case thaf had set precedent before the 

16'~ Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionmenf. So you can see that the 

apportionment provisicn is very Smp~rfanf. 

"Nothing can be clearer than that what the constjtution intended to guard against 

was the exercise by the general government pf the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxesi and lays down two rules by which their imposition 

must be governed, namely, the rule of apportioqment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and exqises." Pollock, 157 US 429, 556 

(1 8%). 



"From the foregoing it is apparent ( I)  that the distinction between direct and 

indirect taxation was well understood by the fraqers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income therepf were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429, 573. 

"The income tax law under consideration is  mgrked by discriminating features 

which affect the who!e !aw. Ct discrhlnates hekeen these who recelve a;l ifi;.~6ae 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

diccrhInz?ian, ?he whrr!e !crgisIPi~n." Prrfioclr, 2-57 US 429,595 

Is 1909; a acsrporafe sxaise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed became it ;7i;s an excise t;;x 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

thiit pri~iIege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed i t  to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at leapt, with regard to the amount of  

benefit presumably derived by such corporationp from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed. 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in  



. . 
exerc:s:ngj the right to tax a !egitimate subject of taxation as 8 fmnchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, =!theugh ds:!v,gd in part from propertv which. considered by 

itself, was not taxable." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Fongress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, anq without regard to any census 

or enumeration." If you are not aware of the dpfinition of the word "income" 

given by the US Supreme Court, it will appear as though the 16" 

Amendment cancelled out the two taxing clquses in the main body of the 

Constitution. 

In Brushaber, the Coutt stated the sever@ contentions being made in 

the case and ruled: 
.I . . . r'iie ~"rrieriiiurrs; "rider ii (iiie i6" kriiendnientj, 3 acceded to, would cause one 

provision of the Constitution to destroy anothqr; that is, they would result in 

bringing ihe provisions of ihe Arnendmeni exernpiing a aireci iax from 

apportionment into irreconcilable conflict with #he general requirement that all 
-. 

aireci raxes be appo&ioned. . .. I nis resuir, insread of simpiifying rne siruarion and 

making clear the limitations on the taxing poyer ... would create radical and 

destructive cnanges in our constitutionai system and muitipiy confusion." 

The ,C!Igh C~::,rt :vss fsced :vith cc.mkg up :vith a resdtltlcx Setween the 

apparent conflict between the two taxing clquses in the main body of the 

Constitution and the 1'6'~ Amendment. i t  didn't have the power to overturn 

those two taxing clauses but it did have tl)e power to overturn the 16'~ 

Amendment as being unconstitutional. It chwe to limit the authority of the 

16'~ Amendment by placing limitations on t(le word "income" in the 1 6 ~  

Amendment. You will see in the following caqes where the Court made this 



Iimitetion as being an indirect tax (excise #ax-) p k e d  sii zii a~ i i ' i t j i  ~r 
privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no ofher meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up affpr the 7b Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining 9s opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 599 (192l), that the word "incorr?e" had a specific 

legal meaning in the 1 6 ~ ~  Amendment. They fqrther pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOGVBERT, 231 US 393 (1313) as the riding that 
defined the word "income" in the f6th Amendment. 

Here is what STRA TTON'S says: 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, ap income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportisned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

diEcui@ by imposing qot an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, hqwever, the amount of tax by the 

income of the corporation." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

f )  income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the cotporntion's income 

but an excise tax measured by the s i z ~  of the corporation% income, 

and 



3) any frue federal income fax wouid be unconsfirurionai, if not 

apportioned. 

The only way they could come close to levying a tax on corporations 

would 148 to levy an excise and not an income tax. Well ... Can they kvy aii 

excise tax, measured by the size of your earnings, on your salary? Do you 

have the same choice, that is required t~ levy an excise tax, that a 

corporation has, that is, to work or not to wprk? No. You have to work to 

feed prrrse!f a d  yew f=,mi!y, ek. and, .in qo way, is the rig!?? fe wark a 

privilege. Remember that government officials and their official literature 

state that the income iax is voluntary. FuriPler, the head of ihe ATF orr"icia1ly 

testified, under oath before Congress in 1954, that the income tax was 

100% voluntary. He was never charged with ~er jury  nor did any member of 

Congress challenge his oath statement. 

Next, we'll deal more in these court cases pnd the 16'~ Amendment. 

THE THIRD CONSIDFRATION 

THE INCOME TAX and THE WTH A!!!E?CDKENT 

Next, we get into some Supreme Court ruling9 and a discussion of direct 

vs. indirect taxes. these rulings are a part of pur "common law". 

pe)iie)c~ FARM-ERS; ie)~h- & FR"-~T c"., "-s 429 ( , @ ~ j  made 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." Wfe discussed this previously. 

"If', ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court qust either decide that case 

conformably to the law, disregarding the cqnstitution, or conformably to 

me censthticn, dk-srrding %IS law, the cpurt must determine which of 

these conflicting rules governs the case." A7d the chief justice added that 



the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, ".,.that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Spcond, "That the law is invalid, 

because imposing indirect taxes in violation of She constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are fwo great classes of taxation 

.!onment authorized under the constitution, direct - uqder the rule of appor)' 

and indirect - under the rule of uniformity. Tpe corporate income tax is an 

indirect (excise) tax whiie the individual incyme tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since atre 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitufional if they are direct taxes 

AND IF TEEY ARE HkiVDkTORY. The 1894 fax was ruled invalid, so how 

about our present day individual income tax, We will look at the Supreme 

Court's rulings on the 46* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obli ed, therefore, to answer this B 
question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) iq reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuriep and consumption generally, to 

which direct taxation may be added to the e tent the rule of apportionment 't 
allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of thg great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 



disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes 3s taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

abdlih,' tc gyc&d these jndjpeef tsxss by cot prarcl;&~ fsx& pr&~& 3: by 

not seeking a corporate privilege, is necessqry to the conditions required 

by Pollack. Also privileges, such as incorfloration, are tm&k because 

they are avoidable and are therefore voluntqty. Where have we heard that 

word "voluntary" before? The IRS gives nqtice to you each time that it 

refers to "voluntary compliance". 

This case defines excise taxes, in case you ponder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumpti~n of commodities within the 

country, upon licenses to pursue certain ocoupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 
1 

upon. property or upon income merelv a s  income. It was enacted in view of the 

decision ~f this court in Pollock v. Farmers' Loaq & T. Co. 157 U.S. 429 , 39 L. ed. 

759,15 Sup. St. Rep. 673,158 U.S. 601 , 39 L. ed. 4108, 15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Cpmp. Stat. 1901, p. 2260) to be 

unconstitutional because amounting in effect to direct tax upon property within 



the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument." 

MERCHANTS' LOAN & TRUST CO. v SMIETAMKA, 255 US 509,5.19 (1921): 

Now let's zip forward to Smietanka in 192b 8 years affer the 16'~ 

Amend,meni :vss passed. If's rd,7g b on!y 5 pages end .i_c very c!ear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

biit a deficitfen of the vmrd 'fneomeJ was so neceqsar3 In its sdmissiotiatis ii..." 

"It is obvious that these decisions in principle rule the case at bar if the word 

'incdmey has the same meaning in the Inzcm Tzii Act of i913 that it had in the 

Corporation Excise Tax Act of 1909, and that it bas the same scope of meaning 

was ir, effect decided in Southern Pacific v Lowe,.., where it was assumed fer the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the Income Tax Act 1913. There can be no doubt that the word 

must be given the same meaning and content in $he Income Tax Acts of 1916 and 

1917 that i t  had In the act of 13?3. When we add to this, Eisner v Macornber ... the 

definition of 'incomeJ which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under tqe Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meaninn in all the lncome Tax Acts of Connress that slve~ 4rr It in the 

Corporation Excise Tax Act, and that what thqt meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16'~ 

Amendment was psssed 8s if did prior t;; pqsiigje i.; dW3.  S h e  th8t this, 

has there ever been an overturning of this gecision which was definitely 

settled by that Suprenie Court decision in 7327? if the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 1 6 ~ ~  Amendment. We're not yet done. We have to look to 

Strafton's. We have, however. learned that it has the same meaning as 

applied to an EXCISE tax and it somehow hag to do with corporations. 



STRA TTON'S INDEPENDENCE, LTD. v HOWHERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer' definition on the word 

income. 

."As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but all excise tax upon the conduct of 

business in a corporate capacity, measuring, hqwever, the amount of tax by the 

income of the corporation, with certain qualificatipns prescribed by the act itself." 

"Moreover, the section imposes ' a special excisp tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business sharp in the benefits of the federal 

government, and ought as reasonably to coqtribute to the support of that 

government as corporations that conduct other kfnds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

actkg .;r! a corp~r=ts capac& ?~hich *se!y efltercx! htc! a csntracf ?ti!!th fhs 

federal government to incorporate and were) free to not incorporate or to 

rescind their incorporaiion. it was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 16p Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do c/aim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

iiiider indi ie~t  OF excise tax defk;;!thns. !t, thp.-efwe, ,ZG& be h';3pA---' v9viTu =S - 2 

direct tax, without the apportionment pro ision, which would make it Y 



unconstitutional or outside ci: ths hitiit ion? provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

repealed and still stands in the main boqy of the Constitution. When 

repealing it, and they did not do anything gimilar to repeal in regard to 
I 

Appo&mmnt. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitutioti but shpCy permitted if it is vql'iintarily ~fideiiaken betwaen 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 ruliqgs, alone, destroy the federal 

government's claim that the 1 6 ~  Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at n i i m ~ r w s  other U$ Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be proqibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no lice se to do what it prohibits." r 



"Does the Sixteenth Amendment authorize and sppport this tax and the attendant 

diminution; that is to say, does it bring witqin the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax withqut apportionment. Remember 

that this was 7 years after the 16" Amendme~t was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment payment, not 

upon distraint." 

Corr?merr?: Definition ~f distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 1 6 ~ ~  Amenqment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void fpr want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred qo new power of taxation.." 

"...it was settled in Stratton's Independence ... fhat such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with th9 fact that the 16'~ Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the 1@ Amendment. In other 

words, if the tax had been an excise tax covered under the 16'~ 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US I (1916): 

"...the confusion is not inherent, but rather ari es from the conclusion that the 7 
1 6 ~ ~  Amendment provides for a hitherto unknoyvn power of taxation; that is, a 

power to levy an income tax which, although dir~ct, should not be subject to the 



regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this ei.foiieoiis assiimptioii ~ i i i  te made r-fe~r by g~iiei-zfizingj 

the many contentions advanced in argument to support it ... " 
1i LL --.. L-I- .--.----- - I * L -  A ---- -I ---.- ..--- ... ~ l i e  ~ ~ ~ v i e  purpvae w i  ~ i t :  n~~iet iu~~ie l i i  WYI io reiieve aii income $axes w k i i  

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that i t  was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16* Amendment. 

PECK v LOWE, 247 US 765 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 1 6 ~  Amendment 

conferred no new powers of taxation, but also that the 16'~ Amendment did 

not authwke that taring powers be extended to any new persms. 

EISNER v MACOMBER, 252 US 469 ('-1920): 

"The 1 6 ~  Amendment must be construed In connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

''As repeatedly heid, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909,.,(Stratton% and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (7918): 

"An examination of these and other provisions pf the Act (The 1 6  Amendment) 

make it plain that the legislative purpose was nqt to tax property as such, or the 

mere conversion of property, but to tax th t  conduct of the business of 



corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The Kcconversion of property" mentioned, applied to 

worklpropetty converted to remuneration/co~pensarion. 

Smietanka as in the consideration of my qepott states: 

"There would seem to be no room to doubt that fhe word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what thqt meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 C k  133 F2d 575 (f943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Connress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 US.  330 (1918): 

"We must reject in this case, as we have rejepted in cases arising under the 

Corporation Excise Tax Act of 1909, the broad cpntention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Cetrtainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no differen~e in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1 Amendment has a strictly 

limited meaning, stated in Stratton's $dependence, then the 1 6 ~ ~  



Amendment cannot be properly understood frnless that definition, with it's 

limitations, is &ken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual doe,s not partake in that privilege. 

And since the tax imposed on corporationsf income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the prqvious cases in 1976, in U.S. v. 

Ballard, 535 F2d 400: "Gross income ant( not 'gross receipts' is the 

foundation of income tax liabili ty..." Here tpe Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the lnfernai Revenue Code, as gtafed below: 

EISNER v MACOMBER, 252 US 189,206 (192Q): 

"In order, therefore, that the clauses cited from article I of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth apd substance, without regard to 



form. Congress cannot by anv definition it may adopt conclude the matter, since it 
I 

to legislate, and within whose limitations alone that power can be lawfully 

exercised " 

This can be expiained by the "sources of itpcome:' rulings by the Court It 
is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate ifem from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may) earn a profit from the leasing 

out of his e-mplyees or usin9 his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not dyfined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous ruling? 

At 404, Ballard further ruled that "... 'gross ipcome' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or oarbide operaticns sr s~srces." (fir i!iu3fr&fi P--- n ~ r r n n e m  f- ---; 

suppose you worked for an employer and received wages for producing 

widgets, and shorfly afiw you began worpng there, there was a fire, 

destroying all the widgets that you had prodgced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales,) 

The above Court rulings leave us with pnly the one alternative. The 

individual income tax, unless it is imposed frpm the rule of Apportionment, 

falls outside the authorized taxation powers pranted by the Constitution, i t  

being a direct tax on an individual's prspei3-j-j. The only way it can possibly 

be legal is if it is volunfaw. 



,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

,The 16 '~  amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 1 6 ~ ~  amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6th amendment as were existent before the passage. 

b The 1 6 ~ ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16'~ Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't, Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed ~s ratifying and according to the 

stafe records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book- "The Law That Never Was". 

There were many irregularities such as the change sf punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in ow  arguments but in ~ o u r t  it would require that you 

produce all the necessary documents to prove your case. That's whv we don't rely 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Yd World War.) 

End of Report 



Research and conclusions have been done @y Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has k ~ o ~ l e d p ?  of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



Certified Mail # 7994 2510 0000 2892 2224 

From: Ernest r. Brown and Karen A. Brown 

134 Rainbow Dr. PMB 3433 

Livingston, TX 77399-1 034 

Date: February 4, 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 

Washington, DC 20220 

RE: Tax Hearings and January 28, 2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: O4CVOIO1, U.S. District Court of 

Western Michigan against lntemal Revenue Service and 29 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plainti in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal adivities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal adivities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of lawlii 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a dired tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 161h Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS oftice, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 



Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal adiities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be equated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are deared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321,6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 



I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

\ 
A J  

Ernest R. Brown Karen A. Brown 

SUBSCRTBED AND AFFIRMED: 

STATE OF TEXAS ) 
) SS 

County of Cameron ) 

On this 4th of February, 2005, before me personally appeared Ernest R. Brown and 
Karen A. Brown, to me know to be the person described in and who executed the 
foregoing instrument and acknowledge the same as his &ee act and deed. 

Cameron County, Texas 
MY commission expires: 8 1 1 3 I I a a  9 

Seal 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL JNCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. WeW examine these cases and examine 

what the Court said concerning the 1$h Amendment. 

It must first be understood that there are some basic principles of law. 

One imporfant principle is that because a case is OM, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as.. . a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on With it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any &me. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on ?304 and its accompanying 

regulations, and the information was dismissed solely because its allegafions did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intentwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(f960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; lnter;pretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. . that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering info an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e-g., Utah Power & Light Co. v. 



United States, , 391; United States v. Stewart, 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, see. 2, 

"Representatives and dimct taxes shall be apwrtioned among the several 

States which may be included in this union, according to their respective 

Numbe rs..." and also in Article I, see. 9, "No Capitation. or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; lndirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in w)rat manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to empIoy him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is properly, is indisputable." JRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

281 US 497, 502 (1930)J 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcoholf tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the fMuwing ... Excise taxes used to be 

commonly referred to as luxury taxes, The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the l@ Amendment. You most likely will be 

surprised af whaf you will discover. 

The Second Consideration - The 16'~ Amendment 

The IRS claims that the 76fh Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate pmms, not to an unincorporated 

individual. 

After the 16fn Amendment was passed in 1913, there were many cases 

that came before the US Supreme Courf and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the Iimitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16fh Amendment was passed. Po/bck came befun the court in 7895 and 

argued what an indirect and direct tax were. It overturned the 7894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Fanners' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429, 573. 

"The income tax ,law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needid because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporcation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 707,165 ,55 S. L ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from property which. considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 1), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, proper& which. as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 
~ @ Q I B P  f i r 1 7  3 5  L. ed. 994, 3 Inters. Corn. Rep. 807,12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 2-10 US. 2-17, A%, 52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without w a r d  to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the l$h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



".,. the contentions under it (the 16m Amendment), if acceded to, would cause one 

provision of  the Constitution to destroy another; that is, they woufd result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. . . . This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16th Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 16'~ 

Amendment as being unconstitutional. It chose to limit the authority of the 

l$h Amendment by placing /imitatbns on the word "income" in the 16fh 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 16th Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (.1921), that the word "income" had a specific 

legal meaning in the 16th Amendment. They further pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 6 ~  Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accord in^ to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. MIHITRIDGE, 231 US. 144, 747 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Fanners' Loan & T. Co. 157 US. 429 . 39 L. ed. 

759, 15 Sup. St. Rep. 673, 158 U.S. 601 ,39 L. ed. 1108. 15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of Aunust 27. 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553. 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amountinn in effect to a direct tax upon property within 

the mean in^ of the Constitution, and because not apportioned in the manner 

required by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

f )  income taxes are direct taxes because fhey tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with petjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two difkr in nature, character, and application. 

Since the f894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 1p Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of govemment) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And  "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the condithns required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notike to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US lo7 (1 91 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileqes.' Cooley, Const. Lim. 7'h ed. 680." 

In U S v. WHITRIDGE, 237 U.S. 744,147 (1973), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilew tax, and not in any sense a tax 

upon property or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,579 (1921): 

Now let's zip forward to Smietanka in f921, 8 years; after the l@' 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration...': 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 7973 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that tbere was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

191 7 that it had in the act of 7913. When we add to this, Eisner v Macomber.. .the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax A d  of 

1909 ... tbere would seem to be no room to doubt that the word must be niven the 

same meanins in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the lgh 
Amendment was passed as i t  did prior to passage in 7973. Since that time, 

has them ever k e n  an overturning of this decision which was definitely 

settled by that Supreme Court decision in 19213 If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 7@ Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRA TTON'S INDEPENDENCE, LTD. v HOMIBERT, 231 US 399 (7913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc.. . " 
"Corporations engaged in such business share in the benefits of the federal 

govemment, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of prof&able business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal govemment to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 16" Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never chimed to be imposing an excise tax rn your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. 73ey do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which wouM make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not faN under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not db anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16th Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it k time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct fax without apportionment. Remember 

that this was 7 years after the 1 $h Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security h r  an obligation. " 

STANTON v BALTIC MINlNG CO., 240 US f03 (1916): 

"Not being within the authority of the 16'~ Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16'~ Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property.. . but a true excise levied on tbe result of tbe business.." 

Comment: The first quote here deals with the fact that the 16'~ Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the I@ Amendment. In other 

words, if the tax had been an excise tax covered under the 16'~ 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US I (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

1 6 ~  Amendment. 

PECK v LOWE, 247 US 765 (1978): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 1 6 ~  Amendment 

conferred no new powers of taxation, but also that the 1p Amendment did 

not authorize that taxing powers be extendred to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16th Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects.. ." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16th Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

work/pmperty converted to remuneration/compensation. 

Smietanka as in the consideration of my Report states: 



"There would seem to be no room to doubt that the word 'incomeD must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US. 170 (1 926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conaress, 

without apportionment, tax that which is not income within the meaning of the 

1 6th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1 91 8): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 191 3 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1$h Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16" 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a co~;poration was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 7976, in US. v. 

Ballar4 535 F2d 4tW: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has mled that %comen is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited fmm artrrtrcIe 1 of the Constitutrutron may 

have proper force and eect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conaress cannot by any definition it may adopt conclude the matter, since it 

cannot by leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'incomeJ is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US. Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and i t  is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed h r n  the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntafv. 

Dwight E. Avis, Head of the Alcoholy Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath betbre Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 700% voluntary tax and your liquor fax {A. T.F.) is a fW/o enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax i f  he didn't wluntee~ lt can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Constmctrbn Co., 269 US 385,397 (7926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a f#% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls info the category of 

permitted taxation, done freely and voluntarily. 

SUlWMARY POINTS 

i~ The individual income tax is a direct tax subject to apportionment. 

&The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

ib The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



b The 16th amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16th Amendment was 

nevw properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, Ill. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't Remember, in those days communications 

were slow and poor, so it was easy in 1973 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as fatiwing and according to the 

state records there was a switch in the numbers, something like 9 to 76 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuatratron would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's why we don't rely 

on i t  (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 

Research and conclusions have been done by Charks F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr- Conces so that any necessary changes can be incorporated 

into this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN  SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D". 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): "... 

allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formul pleadings draped by lawyers.. . " 
Plaskey v. CIA, 953 ~ . 2 " ~  25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings." 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereaRer referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffrey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protecton is not protection unless it does so. 

Immunitv pranted to a class however limited, having the effect to deprive another class 

however limited o f  a personal or propertv right, is just as clearlv a denial o f  equal 

protection o f  the l m s  to the latter class as i f  the immunitj? were in fwor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual LRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7~ Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Seciion 1983 Claia All Section 1983 actions must be treated alike insofar as that right 

is concerned-- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs Garcia, 471 US. 261, 271-272, as tort 

actionsfor the recovery of damages fo~pp~sunal injuries, id, at 276, Pp 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, eg., Curtis vs. Loether, 415 

U S  189,195 @ 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

" m e  jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the ntlitter in controyersy exceeds, tz.cIusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws of  the 

United States, or treaties made, or which shall be made, under their authority, or (3) is 

between citizens of diflerent Sates, QF (c) is between citizens of a Staie and foreign 

States, citizens, or subjects ' JudCode, 24(1), 28 U.S.C. 41( I), 28 U.S.C.A. 41(1). " 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 1 78,182 (1 936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the rehsal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refbsed to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. 'Everson rehsed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualijj hime& in any proceeding in which his impartr'aliz'y might reasonab[v be 

questioned.. He shall disqualify himseyin the following circumstances: Where he has 

a personal bias or prejudice concerning a party. ... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries from this Honorable Court under the rulings and protections of the 

1 4 ~  Amendment. Plaintiffs are citizens who have had their lives. families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due process of  law clause of  the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the a i l 2  of Rights which are fundamental x$eguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US 45 (1932)': GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the g e n d  law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the prde&*on ofthe general rules which govern society. Hurtado v. Califonia, 

110 US. 516, 535,4S. Sup Ct. I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the Imu, ' 'This is a government of laws 

and not of men,' 'No man is above the law, ' are all maxim showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

'Tt has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm 'n of California, - . . . :.. . . . "Constitutional rights would be of little 

value if they could be. . . indirectly denied, " Smith v. Allwright, , Or 

"manipulated out of existence. " Gomillion v. Lightfoot, ' - '- - -  ' - . 

"...constitutional deprivations may not be justified by some remote administrative 

benefit to the State. Pp. 554-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades and pursuits, which 

are innocuous in themselves, and have been fdlowed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to aU persons of the same age, m, and condition, is o distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The propertv that even, man has is his personal labor, as it is 

the original foundation of all ather property so it is the most sawed and inviolable.. .to 

hinder his employing [itj ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 11 1 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary profrts, & 
proper@, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution, " U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Mever vs. Nebraska, which was decided in 1923, 10 years after the 16' 

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Wghout doubt, it denoies not merely freedom from bodily 

restraint but also the right of the individual to contract, to engage in anv of the 

common occuuations of life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., . . ..-*. . . , 4 Sup. Ct. 652; YicR Wo v. 

Hopkins, , 6 Sup. Ct. 1064; Minnesota v. Bar er, , 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, - - .- - -  , 17Sup. CL 427; Lochner v. New York, 

- - .. . '. - - , 25 Sup. Ct. 539, 3 Ann. Cas. 1133; Twining v. New Jersey ' . . . *. . . , 
29 Sup. Ct. 14; Chicago, 22 & Q. R R v. McGuire, . . , 31 Sup. Ct. 259; 

Truax v. Raich, 3 6  Sup. Ct. 7, L. R. A. 191 60,545, Ann. Cas. 191 7B, 283; 

Adams v. Tanner, - -  - - , 37 Sup Ct. 662, L. R. A, 191 7F, 11 63, Ann. Cas 

191 70, 9 73; New York Life Ins. Co. v. Dodge, -. . . . . , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), - * - - - -  - -  - , 43 Sup Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474, 86 N E. 925, 128 A m  St. Rep. 439, 23 

L. R. A. (N. .S) 14Z" MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed & 
respect to the doing of  business in corporate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefit 



presumably derived by such corporations from the current operations of the 

government. In Flint v. Bone Tracy CA 220 US. 107, 165, 55 S. L. ed 107, 419, 31 

Sup Ct. Rep. 342, Ann. Cas 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from meas~~ring the taxation b y  the total income, although derived 

in part from propertv which, considered bv itself; was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

'Yn the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrvina on of  business bv the corporations taxed, 

and the same business when conducted by a private firm or individual," FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is defined 'to be an institution or allowance fiom the sovereign power of 

the state, by granf, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or persons, 

bodies politic or corporate, are sought to be restrained of anv fieedom or libertv thev 

had before or hindered in their lawful trade,' All wants o f  this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. 27iev are void because the7 interfere with 

the libertv o f  the individual to pursue a lawful trade or emplovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifJ:~' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v. Fisher, 135 Or. 180, 292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannof be taxed for the mere privilege of px~kting. m e  corporation is 

an artificial entity which owes its a'stence and charter powers to the state; but 

individual's rights to live and own propertv are natural rinkts for the enjoyment o f  

which an excise cannot be imvosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his Q W ~  propertj~ To acrluire and possess propertv is a rirjpht, not a 

privileae ... The riaht to acquire and possess uropertv cannot alone be made the subject 

of  an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof; as that right is the chief attzibrcfe of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizin~ and 

receivina income or earnings is not a ~ r i v i l e~e  that can be taxed. ..Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the product of the joint efforts of  the state and the recipient of  

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ... " Sims v. Ahrens et al., 

2 71 SW Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

I on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R. 754, 762 (N.D. Cal. 1983): "[AJn unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude " 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

I law. By means of  the fiaud and misinformation conveyed by the IRS (see exhibits 

1 "A" and "B"), IRS agents carried out wholly unlawfbl actions, including 



harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act without the scope of  the authoritv so defined does 

not bind the principal, and all persons dealing with such agents are charped with 

knowledge of  the extent o f  their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone entering into an 

arrangement with the government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 
e 

though the agent himself may be unaware of the limitations upon his authority. " Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 US.  60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 



Haines v Kerner, 404 US 519-521 (1972): " ... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence 

lrst Issue Of Fraud: 16'~  Amendment Claim 

14)The IRS, in its official papers, documents, and mailings, claims that the 16* 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

16" Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit " A  is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratified on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 16" Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16)Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Conpress used the power granted bv the 

Constitution and the Sideenth Amendment and made laws requiring all 

individuals to pay tax " Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 1 6 ~  Amendment 

conferred no new powers of taxation on the federal government. The 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 1 6 ~  Amendment presented in the 

brief, i.e. : 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling it was settled that the 

provisions of the I @  Amendment conferred no new power of taxation.." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixieenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, 'firom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subject within the 

taxina power. " 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arises from the conclusion that the I&' 

Amendment provides for a hitherto unknown power of taxdon; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



PECK v LOWE, 247 US 165,173 (1918): 

"Xke Sixteentk A l ~ ~ e d n e n f  altkmgk referred to in argwment, kus no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. . . " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions of the Ad (The 1@ Amendment) 

make it plain that the l&l&e purpose was not to tax provertv as such, or the 

mere conversion of uropertv, but to tax the conduct of the business of corporations 

organized for profit upon the gainful returns from theu business operations. " 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The I @  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the f led altnaltnbuted to them befoe the amendment 

was adopted " 

"As repeatedlv held, this did not extend the taxinn power to new subjects.. . " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? m e  court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable be$ore9." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Conaress used the power m n t e d  b y  the 

Constitution and the Sixteenth Amendment and made laws requiring all 

individuals to pay tax " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16 '~  

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 



429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. .. " 
"As to the states and their municipalities, this (contributions to expense of 

government) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in paH through excises and indirect taxes upon 

luxuries and consumption generallv, to which direct taxation mav be added to the 

extent the rule of apportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportrrtroned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bmnd to setvice fiw a term o f ~ ~ a r s ,  and acluding lndians not 

taxed, three-fJhs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratified July 28, 1868, so that the whole 

number of persons in each staie shmld be cmnted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be made within three years afier the first meeting of congress, and 

wifhin every subsequent term often years, in such manner as should be directed " 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowiton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear u p n  pmsons, u p  psession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

'Yt has been weZ2 said that 'the pro pert'^ which every man has in his uwn labor, as 

it is the original foundation of all other property, so it is the most sacred and 



inviolable The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emlolyinz this strenath and dexteritv in what 

manner he thinks proper, without iniurv to his neighbor, is a plain violation of  this 

most sacred proper& It is a manifest encroachment upon the just liberty both of 

the workman and of thaw who might be dispsed to @oy him 

The taxing powers granted by the Constitution and the intention of the signers 

o f  the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

andproperty within any state through a majority made up from the other states " 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state ofthings existing when it wasframed and adopted. 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of  excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid u p  the mnufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon coly,orate privileges ' Cooky, Const Lim ed 680. 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excisef is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometrmetrmes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 



The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark 557,271 S.W. 720,733 (1925): 

"[Tlhe Legislature has no m e r  to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'[Tlhis Court now has rejected the concept that constitutional rights turn upon 

whether a auvernmntal benefit is characterized as a "riaht " or as a "arivilew ""' 
Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Richardson, 

403 US. 365, 374 (1971)). ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U. S. Supreme Court ruled on the intent of Congress in 19 13 after the 1 6'h 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure of the tax to be imposed 

with respect to the doina of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. L. ed 107, 419, 

31 Sup. Ct. Rep. 342, Ann. Cas 1912 I2 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 



total income, although derived in part Jiom propertv which, considered bv itself, 

was not taxable " 
"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the PoIIck Case that the income tax law of 1894 amounted in effect to a 

direct tax upon property, and was invalid because not apportioned accordina to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income taw, but an excise tax umn the conduct of 

business in a corporate capacitv. measun'n~, however, the amount of tax by the 

income of the corporation." 

"Whatever difficulty there may be about a precise and scientific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxatiotl or as a measure of the 

tax; conveving rather the idea o f  gain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. C0.  ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(Ilte) Income Tax Ad of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WalL 1, 16, that an 

individual was taxable upon his proportion of the earninzs of the corporation 

although nut declared as dividends. Xhat decision was based upon the very special 

language of a clause of section 11 7 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specipd in this section, shall he included in estimating the annual 

gains, profits, or income of any person entitled to the same, whether divided or 

otherwise '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

"... the contentions under it (the I& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

brinaina the urmisions of the Amendment exempting a dired taw fiom 

apportionment into irreconc~~labZe conflict with the peneta2 reuuiremenf that all 

direct taxes be apportioned ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructiue changes in our ccurstjlktional system and multi#j? confusion. " 
It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16fh 

Amendment. 

17)The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit " B .  

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below n 

specified level do not have to file returns. " 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 



6001 ...................................... 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

................................... 6011.. P a r t s  31, 40, 55, 156, 301 
27 P a r t s  2 5 ,  5 3 ,  194 

6020 ............................................. Parts 53, 70 
6021 .......................................... P a r t s  53, 70 
6031 . .............................................. 26 P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations me complete without the 

other, and only tog& do they have any force In @ed, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its aUeg&anons did not state an offense under 1304, as 

ampiifled by the regulations. When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute" 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

" [ w e  think it important to note that the Act's civil and criminal penalties 

attach only upon violation of q ~ l a t i o n s  promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 



Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace mafters not specifically pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, --,, ,," 
'- ' , 12 S. Sup. Ct. 55; Benziger v. 

United States, : IL: : .:.. .;l;_ , . , 24 S. Sup. Ct. 189. " GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testify, that his testimony, ifintroduced, would be adverse to his interests ?' citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2"& Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



"Income is necessariiv the product of the joint efforts of the state and the recipient of 

fhe income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cutfiom the income and appropriated by the state as its share ..." Sims v. Ahrens et aL, 

271 SWReporter at 73CR 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 192 1, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of the Income Tax Acts of Congress that was g?iven to it in the 

Corporation Excise Tax Act, and what that meaning is has nuw become definitely 

settled by decisions of this Court. " 

"A reading of this portion of the statute (1909 corporation tax ad) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace coworations and joint stock companies or 

associations which are organized for profit, and have a capital stock represented bx 

shares. Such joint stock companies, while differing somewhat from corporations, have - 
many of their attributes and enjoy many of their privileges," FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue ads of Congress, nor can Congress, without 

apportionment. tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tat. A d  of 1909, the broad contention submifted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

dejinition of the term 'gross income'. Certainlv the term 'income' has no broader 

meanina in the Jncome Tax A d  of 1913 than in that of 1909, and for the present 

purpose we assume there is no difference in its meaning as used in the two acts; " 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et a]., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law qpZicabZe to a given sihccatrbn " (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the constructiDn of the 0th er... When b e  statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute" UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3"" Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

confronted with such unlawfhl actions, Defendant's agents refhsed to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refhsal to respond. 



"Silence can only be equated with fiaud where there is a legal or moral h t y  to speak, 

or where an inquiry lejY unanswered would be intentionally mrmsleading. . . We cannot 

condone this shocking behavior by the IRS. Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same fiom the 

government in its enfiwcement and colle&n activities. " U.S v. Tweel, 550 02d 297, 

299. See also US. v. Prudden, 424 R2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, arhtifie, or trickery operathg prejudicially on the rights of 

another, nnd so intended, bj? inducing him to part with prop@ or sumender some 

legal right 23 Am J2d Fraud § 2 Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an ad, a word silence, the 

suppression ofthe ttuth, OF other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An afPrmation of a fad rather than a promise or statement of 

intent to do something in the futute, M i l k  v Sudifl, 241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit " E  for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents rehsed to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verified with the taxpayer. Also, any @ustments will be fully explained, 

and the taxpayer will be informed of his/ker rights. " 
" l f the  taxpayer claims the assessment is wrong or has additional iitformtion 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forccm~t t  actractrom " 



26) The IRS and its agents consistently rehsed to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the ~nternal Revenue Manual 4.10.7.2.9.8 (05-1 4-1999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the US. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refbte the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has rehsed to refUte or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fad peculiur& within his knowledge and he fails without excuse to 

testih, that his testimony, ifintroduced, would be adverse to his interests " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawfid actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To allow one to take offiial action simply by giving oral approval to a letter which 

d ~ s  not recite the a& and which dam not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication o f  those rights has been rendered difficult or 

impossible bv the actions of other state officials. I@ 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; " ... a presumption imposes on 

the party against whom it is directed the burden of p ro f  [see Section 556(d)j of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testifjr to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f )  illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAIN11FFS9 4& AMENDMENT RZGHTS 

32)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4~ Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. The agents often pretended to have the authority of law (see exhibit " E )  

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F) .  The agents did not have 

a delegation of authority from the Secretary of the Treasury to do such things. 

This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4fh Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 , 18  

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fraud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaint#'s constitutional rights. " 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

36)WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5a and 14" AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5& and 1 4 ~  

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial ofJicer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 US. 1 ,18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5& and 14& 

Amendments by rehsing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and " B .  

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5" and 14& Amendment Due 

Process requirement, after being hlly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawfbl procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



4l)Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. for 

such unlawful seizures will be provided. 

42)Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U. S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: W?sconsin's prqjudgmpnt garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. @. 339-342." The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of tnrsiee procem, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leveL " "The result is that a 

prejudgment garnishment of the Wisconsin Qpe may as a practical matter drive a 

wage-earning family to the wall. Where the taking of one's property is so obvious, it 

needs no &ended argument to conclude that absent notice and a prior hearing (cf: 

Coe v. Armour Fertilizer Works, 2 ! ' $' 4 r 2 I_' ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 

"1. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken fiom the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. l@ 80-84. 



fb) From the standpoint of the application of the Due Process Clause it is immaterial 

that the dtprivatr'on may be temporary and nonfinal during the three-day post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, jusBtes creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcemenL9' G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fo-Fed by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is a-ed that setsetzure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. nis Court has recently and repeatedly held 

that, at least where irreparable injury may result Jiom a deprivation of property 

pendingJina1 adjlvdication of the rights ofthe parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable vaZ+ of the depriation mmt be made Here B e  Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seizure has any basis in fad no matter how severe or irreparable the injury to the 

taxpayer and no ma* how inadequate his eventual reme& in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail, We agree with Shapira " COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. t: 

Railroad Comm 'n of Calvornia, _ , r ..?. 2,s: . "Constitutional rights would be of little 



value ifthey could be. . . indirectly denied, " Smith v. Allwright, 9 Or 

"manipulated out of existence. " Gomillion v. Lighmt ,  ' ' ' ' ' "' ' "' 
' ' - . 

"...constitutional deprivations may not be justified by some remote administrative 

benefit to the State. 4. 542-544" HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1 965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of l ay ,  copy of the warrants of 

distraint, and notice of lien. " 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental riahts, safeauarded bv the first eizht 

amendments against federal adion, were also s+$egguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Ca, 297 U S  233,243 -244 (1936). 

"We think the Court in Bet& had ample precedent for acknowledging that those 
guarantees of  the Bill ofRi1phts which are fundamental safe~uards of  libertv immune 

from federal abridament are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and ad i ed  in Powell v. Alabama, 287 US 45 (1932)",1DEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benejt ofthe general law, a law which hears bclfore it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 



after trial, so that evmy citizen shall hold his life, liberty, property and immunities 

under the protection ofthe general mles which govern ~~cr~e ty .  Hurtado v. California, 

: i,t i ..i. J I . . -> , 4 S. Sup. Ct. 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

lib*, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'AM men are equal before the Imu, ' 'This is a government of  laws 

and not o f  men, ' 'No nsan is above the law, ' are all maxim showina the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 US. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a uurelv arbitrarv or 

cauricious exercise of  that power wherebv a wrongful and highlv injurious invasion of  

prouertv rights, as here, is practicallv sanctioned and the owner striuued of all real 

remedv, is whollv at variance with those principles" TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similat3, situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited. having the effect to deprive another class 

however limited o f  a personal or u r o m  riaht, is just as clearly a denial of equal 

protection of the laws to the labter class as if the immuniiy were in favor of; or the 

deprivation of right permitted worked against, a larger class.n TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46)WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, aRer Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiff's affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



48)Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of la*l usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

5O)Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs7 property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law7'. 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56)WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

%)Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been follmed in all communities Ji-om time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons ofthe same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all &ha property, so it is the most 

sacred and inviolable, The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strengtlr and dexterity in what 

manna he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

Cresent Cifv CA, 111 US 746, 757 (1884). 

''lt has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed b37 the Constiartion. Frost & Frost Trucking CA v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 



value if they could be. . . indiredly denied," Smith v. Alhvright, 321 US 649, 664, or 

"manipulbded wrt ofm.s#ence " GwniiIim x Lightfh?, 364 U S  339,345. 

"...constitutional deprivations may not be jumped by some remote administrative 

beneft to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 US. 528, 540 

(1 965). 

59)Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fraud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxedfor the w e  pPRviIege of misting. T%te corporation is 

an artiJicia1 entity which owes its existence and charter powers to the state; but 

individual's rizhts to live and awn proaertv are natural rizhts for the enjoyment of 

which an excise cannot be i-d " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man ispee to 

lay hand upon his mun property. To acquire and pmwss ptc;rpertS, is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fiuits thereof, as that Rght is the chief aibibute of ownership " 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): ''Realizing and 

receiving income or earnings is not a privilege that cun be taxed. ..Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege " 



"Income is necessarily the prohct of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply apottion cutfiom the income and appropriated by the state as 

its share.. . " Sims v. Ahrens d al , 2 71 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs7 property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

62)Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to  levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 1 6 ~  

Amendment. This was in direct contradiction to  U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxdon, the consiitution recognizes the two great 

ciasses of d i m t  and i n d i d  taws, and lays down two mles by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to &ties, imposts, and excises" Pollock, 

15 7 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16'~ 
Amendment provides for a hitherto unknown power of taxation; that is, a power to ievv 

an income tax which, althouah direct, should not be subject to the regulation of 

agwrtionment a~plicizble to all other direct taxes. And the far-reaching effect of this 

erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63)WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws " 



Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 1 8  Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall 1, 16, that an individual was taxable upon his 

proportion of the earnings of the corporation akhough not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specifid in this sedion, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of lije, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities @om time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderonce, except that which is applied to all persons of the same age, 

sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so if is the most w e d  and invioZabk Tlre ptntnmony of the poor man lies in the 



strength and derterity of his awn hands, and to hinder his employing this strength and 

d&errerrty in what manner he thinks proper, without injug7 to his neighbor, is a plain violation 

of this most sacred property. It is a manij2st encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him " Butcher's Union Co. v. Cresent 

City Co., 1 11 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - uThe Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 

citizen is protected in his right to work where and for whom he will, He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any oficer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such enq4oyment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly dismCRminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each offense by a 

fine...". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U. S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS7 LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census.. .. " And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal government, it is 

attained in part throuph excises and indirect taxes upon luxuries and consumption aenerallv, 

to which direct taxation mav be added to the extent the rule of apportionment allows. " 

POLLOCK stated, ':..that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U. S. Constitution: Article 1, see 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons andproperty within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 U S  429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxatrun, the constisirtution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises. " Pollock, 15 7 US 429, 556 (1 895). 

"From the foregoing it is apparent (I)  that the disrinction between direct and indirect 

taxation was well understood by the fmmers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of unifom2y were adopted in view of that distinction and those 

systems.. . " Pollock, 157 US 429, 573. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating fentures which 

affect the whole law. It discriminntes between those who receive an income of $4,000 

and those who do no& It thus vitiates, in myjudgment, by this arbitrary discrimination, 

the whole legislation, " Pollock, 157 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 19 1 1, the U. S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (19 1 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon coworate 

privileaes. ' Cooley, Const Lim 9 ed 680. 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 16* Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the inwme as the measure of  the tax to be imwsed with respect 

to the doing o f  businas in corporate fmm because ii d d e d  that the exc~~se should be imposed, 

approximate& at least, with regard to the amount of benept presumably derived by such 

corporations @om the current o ~ i o n s  of the government. In Flint v. Stone Tracy Co. 220 

US 107,165,55 S. L ed 107, 419,31 Sup. Ct. Rtp. 342, Ann. CCEIF. 1912 K 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise ,far i : 
A :v:f$ 4: 1 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from promrtv which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the cornration tar ad  of  1909 was not intended to be and 

is not, in ant? trto~wr sense, an income tax law. Xhis couH had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not aamrtioned accord& to wpulotions, asprescribed by the Constitution. The act of 

1909 avoided this d i~cu l i y  by inposing not an income tax, but an exc~'se tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contntnbute to the support of that government as corporations that 

conduct other kinds of profitable business. " 

" ... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount ofthe tsx " 

In 1916, the U.S. Supreme Court confirmed once again that the 1 6 ~  Amendment 

conferred no new taxing powers in its d i n g  in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the I @  Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance with the regulation of 

apportionment. " 

". . .it muni&esd& disregards the fact that by the previws d i n g  if was settled that the provisions 

of the 1 8  Amendment conferred no new vower of taxation.." 

". ..it was settled in Stratton's Independence ... that such tax is not a tax upon property... 

true excise levied on the resub ofthe businem.. " 

Also in 19 16, the U. S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16h 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in atgument to support 

it ..." 
BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~  Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to relieve all income taxes when imuosed from 

appmfionmentfiom a consideraiion ofthe source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation." 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not &end the taxing p e r  to new or excepted 

subjects . . . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 16'~  

Amendment. 

" (The) Income Tax Ad of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of  the earnings of  the corporation although not declared as dividends. mat  decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise ' The act of 

1913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free from the normal tax imposed upon individuals, subiectinx 

them to the nraduated surtaxes only when received as dividends (38 Stat, 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profas of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profts to 

accumulate instead of being divided or distntnbuted" SOUTHERN PAC CO. v. LOWE , 247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U. S. 179 (191 8): 

"An examination of these and otfiarpnwisions of the A d  (?2c 18' Amandmennt) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for pro@ upon the gainful 

returnsftom their business c7peratratrons. " 



SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejeded in cases arising under the Corporation Excise 

Tax Act of1909, the broad contention submitted on behalf ofthe government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Ad of 1913 than in 

that of 1909, and for the present p l p o s ~  we assume t h e  is no diflerence in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confirmed prior rulings: 

"The 16 A m d m n t  musi be constnred in connection with the taxing clauses of the original 

Constitution and the eflect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects ... " 
"...it becomes essential to Wngaish between what is and is not 'income', as the term is there 

used." 

"...we find little to add to the succinct dginition adopted in two cases arising under the 

Corporation Tax Ad of1909.. .(33r&on7s and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the &uses cited* urtrrtrclc I of the Constitution may have proper 

force and effect, save only as modified by the amendment, and that the latter also may have 

proper eflect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used, and to apply the distinclZclZon, as cases arise, according to truth and 

substance, without regard to form Conaress cannot bv anv definition it mav adout conclude 

the matter, since it cannot bv leaislation altar the Constit~tion~from which alone it derives its 

power to legislate, and within w h m  b'mifahs alone that power can be lawfilly exercised " 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



"If the tax in respect of his compensation be prohibited, it can find no justification in the 

taxation of &her income as to which there is no prolribition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits. " 

EVANS hrther ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything tawable as income that was 

not so taxable before7." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Ad  of August 5, 1909, was not an income tax law, but a 

definition of the word 'income7 was so necessary in its administration ... " 
'Tt is obvious that these decisions in principie rule the case at bar if the word 'income9as the 

same meaning in the Income Tax A d  of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in eflect decided in Southern Pacific v 

Lowe. .., where it was assumed for the pqmw of decision that there was no difference in its 

meaning as used in the ad of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that if had in the act of 1913. When we add to this, Ebner v Macomber.. .the definition of 

'income' which was applied was adopted f?om Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax A d  of 1909. .. there would seem to be no room to 

doubt that the word must be ,&en the same meaning in all the Income Tax Acts of  Conpress 

that was aiven to it in the Corporation Ejrcise Tax Act, and that what that meaning is has now 

become definite4 settled by decisions of this Court" 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of  the definition of the word "income" had repeatedly been raised. 



The word "income" has been wronghlly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wronghl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 27 1 U. S. 170 (1 926): 

frIncome has been taken to m a n  the same thing as used in the Corporatin Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

" B e  Treasuly cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue ads of Congress, nor can Conaress, without apportionment, 

tax that which is not income within the meaning of the 16th Amendment. " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment &payment, not upon distraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability ... " BALLARD gives us two useful explanations: 

At 404, "The general term 'income' is not deJined in the Internal Revenue Code." At 

404, BALLARD further ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources. " 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6 ~  Amendment 

INESCAPABLE CONCLUSIONS 

P The individual income tax is a direct tax subject to apprhonment. 



,The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintzfls are not subject to excises laid on corporate privileges. 

.The ld th  amendment only applies to 'income' as deJined by the US Supreme Court, as 

pertaining only to corporafzons and government conferred privileges. 

ibOccupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the U S  Constitution. 

P The word 'income' is not dejned in the Internal Revenue Code. 

The I 6h amendment did not authorize any new taxing powers. 

$ The taxing powers of the @deral government were the same a@r the passage of the 

amendment as were existent before the passage. 

The IRS agents are guilty of Paud by refising to respond to questions from Plaint-fls, 

according to court ruling precedence. 

b The 1dth amendment kept the corporate excise tax in the category of ina'irect tax and did not 

affect the apportionment requirement ofthe Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants, when it wants, how it wants with almost 
wmolete immunitv," retired Internal Revenue Service official Tommv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 



did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Plaintiffs disagree with the conclusions o f  Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16th Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overfurned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as.. . a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 

431 (1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of 

law by the citation of a statute or ruling on which it is based. At the end of 

each regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do weN to 

remember.. . that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 

380,384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purponts to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409, 391; United States v. Stewad, 31 I US. 60, 70, 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article I, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

11 1 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is prove*, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  al., Administrators v. United States, 

28 1 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following.. . Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the I@ Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16th Amendment 

The IRS claims that the 16fh Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16'h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16th Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overfumed the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429, 573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting 

the requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be 

imposed with respect to the doing of business in corporate form because it 

desired that the excise should be imposed, approximately at least, with regard to 

the amount of benefit presumably derived by such corporations from the current 

operations of the government. In Flint v. Stone Tracy Co. 220 US. 107,165 , 55 S. 



L. ed. 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that 

Congress, in exercising the right to tax a legitimate subject of taxation as a 

franchise or privilege, was not debarred by the Constitution from measuring the 

taxation by the total income, although derived in  part from propertv which, 

considered by itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US.  107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, propertv which, as such. 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217,35 L. ed. 994,3 Inters. Com. Rep. 807,12 Sup. Ct. Rep. 121,163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226 ,52 S. L. ed. 

1031,1037, 28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word 

"income" given by the US Supreme Court, it will appear as though the 16fh 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 



the case and ruled: 

". . . the contentions under it (the 16* Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. . . . This result, instead of simplifying the situation 

and making clear the limitations on the taxing power .. . would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16'h Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 16fh 

Amendment as being unconstitutional. It chose to limit the authority of the 

I @  Amendment by placing limitations on the word "income" in the I @  

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate prof'. 

The word ccincome" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the I@ Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16fh Amendment. They further pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 16'h Amendment. 



Here is what STRATTON'S says: 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states 

the adoption of the 16th Amendment to the Constitution, but before the 

ratification of that Amendment-imposed an excise or privilege tax, and not in any 

sense a tax upon property or upon income merely as income. It was enacted in 

view of the decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 

3 9  L. ed. 759,15 Sup. St.. Rep. 673,158 U.S. 601 ,39 L. ed. 1108.15 Sup. Ct. Rep. 

912, which held the income tax provisions of a previous law (act of August 27, 

1894.28 Stat. at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) 

to be unconstitutional because amounting in effect to a direct tax upon propem 

within the meaning of the Constitution, and because not apportioned in the 

manner required by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 16TH AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

" I f ' ,  ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 



constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation 

that all tax laws must apply equally, impartially, and uniformly to all similarly 

situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16fh Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption. " I mentioned previously that these indirect taxes faN on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privilesres.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states 

the adoption of the 16th Amendment to the Constitution, but before the 

ratification of that Amendment-imposed an excise or privilene tax, and not in any 

sense a tax upon property or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years affer the 1 P  

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5,1909, was not an income tax law, 

but a definition of the word 'incomey was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 



'income' has the same meaning in the Income Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 191 3. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be niven the 

same meaning in all the lncome Tax Acts of Connress that was niven to it in the 

Cor~oration Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word c'income" has the same meaning after the 16* 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16* Amendment. We're not yet done. We have to look to 

Straiton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 16fh Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your 

earnings, measured by the size of your wages. Excise taxes cannot be 

imposed on an individual or his property. They do claim, however that they 

are imposing a voluntary tax on your earnings. That voluntary tax cannot 

fall under indirect or excise tax definitions. It, therefore, must be imposed 

as a direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16fh Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable 

before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 



that this was 7 years affer the I@ Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BA LTlC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16fh Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16th Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16fh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the lgh Amendment. In other 

words, if the tax had been an excise tax covered under the lGh 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16fh Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support i t  ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 



limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

I @  Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects. .." 
Comment: Here the Court is not only saying that the leh Amendment 

conferred no new powers of taxation, but also that the I@ Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'h Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16th Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worWpropetty converted to remuneration/compensation. 

Smietanka as in the 3d consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Connress, 

without amortionment. tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 US. 330 (1 918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16fn Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16fh 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say 

that section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 



Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must 

be raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. 

v. Ballard, 535 F2d 400: "Gross income and not 'gross receiptsy is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish 

between what is and what is not 'income,' as the term is there used, and to apply 

the distinction, as cases arise, according to truth and substance, without regard 

to form. Conaress cannot by anv definition i t  may a d o ~ t  conclude the matter. 

since it cannot by leaislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 



is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings, 

At 404, Ballard further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly affer you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntary. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53) 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A.T.F.) is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply." 



@ The taxing powers of the federal government were the same after the passage 

of the 16th amendment as were existent before the passage. 

The 16th amendment kept the corporate excise tax in the category of indirect 

tax and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16'h Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those 

who voted to ratify and those who didn't. Remember, in those days 

communications were slow and poor, so it was easy in 1913 to make honest 

mistakes and just as easy to deceive the public. Kentucky was listed as ratifying 

and according to the state records there was a switch in the numbers, something 

like 9 to 16 and these numbers were switched and Kentucky became listed as 

ratifying. You can get Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in courf it would require that you 

produce all the necessary documents to prove your case. That's whv we don't 

rely on it. (Note: The federal government cannot admit to their "mistake" because 

they have been fraudulently collecting the tax and fraudulently putting people in 

prison for many years. Fraud has no statute of limitations, and therefore people 

could demand their money back, going all the way back to the Pd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 



into this report. 



THE UNITED STATES DISTRICT COURT 
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Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et aL, 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by un1awfi.d actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit " D .  

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): ".. . 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formalpleadings drafted by lawyers.. . " 
Plaskey v. CIA, 953 F.2nd 25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings. '" 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffrey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6 )  Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to deprive another class 

however limited of  a ~ersona.1 or properh, right, is just as clearlv a denial of  equal 

protection ofthe laws to the latter class as if the immunity were in favor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $l4O,OOO,OOO.OO for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7~ Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 

1. The Seventh Amendment provides respondents with a right to a jury trial on their 



Section 1983 Claim. All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 4 71 U.S. 261,271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jun, trial would have been provided at common law. See, e.g., Curtis vs. Loether, 415 

U.S. 189,195.0. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws o f  the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of different States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U.S.C. 41(1), 28 U.S.C.A. 41(1)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6)  The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualie himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455: "Any justice, judge or magistrate of the United States shall 

disqualify himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualify himself in the following circumstances: Where he has 

a personal bias or prejudice concerning a pa rty... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries from this Honorable Court under the rulings and protections of the 

14th Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless it 

shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due process o f  law clause o f  the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

qlained,  and applied in Powell v. Alabama, 287 US. 45 (1932)", GlDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

11 0 U.S. 51 6, 535 ,4 S. Sup. Ct. 11 1. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, andproperty, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a government of 

laws and not of men,' 'No man is above the law,' are all maxims showing the spirit in 

which Legislatures, executives and courts are expected to make, execute and apply 

laws. " TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 

value ifthey could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664 , or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339,345. 

". . .constitutional deprivations may not be justifid by some remote administrative 

benefii to the State. &. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528,540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for wages 

(property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades andpursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of cifizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The vrovertv that event man has is his versonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing [w ... in what manner he thinks proper, without injury to his 

neighbor, is aplain violation of the most sacredproperty". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary profis, & 
prover& is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 

In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6th 

Amendment was passed, the Court cited numerous cases upholding the right to 



work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the right o f  the individual to contract, to engage in anv o f  the 

common occu~ations of  life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., 111 U.S. 746,4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 U.S. 356, 6 Sup. Ct. 1064; Minnesota v. Bar er, 136 US. 313 , I 0  Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578,17 Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. New Jersey 211 US. 78,  

29 Sup. Ct. 14; Chicago, B. & Q. R. R. v. McGuire, 219 U.S. 549,31 Sup. Ct. 259; 

Truax v. Raich, 239 U.S. 33,36 Sup. Ct. 7, L. R. A. 19160,545, Ann. Cas. 1917B, 

283; Adams v. Tanner, 224 US. 590,37 Sup. Ct. 662, L. R. A. 191 7F, 1163, Ann. Cas. 

191 70,973; New York Life Ins. Co. v. Dodge, 246 U.S. 357,38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 US. 312,42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525, 43 Sup. Ct. 394, 67 L. Ed --; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474,86 N. E. 925,128 Am St. Rep. 439,23 

L. R. A. (N. S.) 147. " MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

respect to the doing of  business in corporate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefit 

presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed 107,419,31 

Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not 

debarred by the Constitution from measuring the taxation by the total income, 
' 



although derived in part from propertv which, considered bv itself, was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even ifthe 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrying on of business bv the cornorations taxed, 

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

'A monopoly is defiloed 'to be an institution or allowance from the sovereign Dower of - 
the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or persons, 

bodies politic or coworate, are sought to be restrained of anv freedom or libertv thev 

had before or hindered in their lawful trade, 'All grants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and 

industry, restrain persons from getting an honest livelihood, and put it in the power of 

the grantees to enhance the price of commodities. Thev are void because thev interfere 

with the libertv of the individual to pursue a lawful trade or emplovment. " Butcher's 

Union Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintiffs' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but 

individual's rights to live and own pronertv are natural rights for the enjovment of  

which an excise cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free 



to lay hand upon his own property. To acauire and vossess vrovertv is a ripht. not a 

privilepe ... The right to acauire and ~ossess vropertv cannot alone be made the subject 

o f  an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnincs is not a arivilece that can be taxed.. Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

tawed as a privilege. '" 

"Income is necessarilv the vroduct o f  the joint efforts o f  the state and the recivient o f  

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ... " Sims v. Ahrens et 

a& 2 71 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754,762 (N.D. Cal. 1983): "A/n unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude. " 
See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156,161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fiaud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11) Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 



"Public offiers are merely the agents of thepublic, whosepowers and authority are 

defined and limited by law. Anv act without the scone of the authoritv so defined does 

not bind the principal, and all persons dealing with such apents are charged with 

knowledge of  the extent o f  their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone enter in^ into an 

arrangement with the government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himsecfmay be unaware ofthe limitations upon his authority." Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12) Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13) Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): " ... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16'" Amendment Claim 

14) The IRS, in its official papers, documents, and mailings, claims that the 16th 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 



fraudulent, misleading, and false. Such false claim is based on the wording of the 

16fi Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clariQ the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit " A  is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1 999), Catalog Number 2387 IN. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratifid on Februaly 3,1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration '. " While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 1 6fh Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the US. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power pranted by the 

Constitution and the Shteenth Amendment and made laws rewiring all 

individuals to pay tax, " Said statement is entirely false, fiaudulent, and 

misleading, as shown by the following court rulings. The 16th Amendment 



conferred no new powers of taxation on the federal government. The 16& 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 1 6th Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the I f f h  Amendment conferred no new power of taxation.." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to lay  and 

collect taxes on income, [from whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the vurDose or effect of  that amendment to bring anv new subject within the 

taxing Dower. " 

BRUSHABERv UNION PACIFIC R. CO., 240 US 1.11 (1916): 

" ... the confusion is not inherent, but rather arises from the conclusion that the 

I q h  Amendmentprovides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing the 

many contentions advanced in argument to support it.. . " 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. . . " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions of the Act (The I f f h  Amendment) 

make it plain that the legislative Dumose was not to tax vrovertv as such, or the 

mere conversion of pro~erfv, but to tax the conduct of the business of cornorations 



organized for profit upon the aainful returns from their business operations. " 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1 &h Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the e f f e  attributed to them before the amendment 

was adopted " 

"As reueatedlv held, this did not extend the taxing Dower to new subjects.. . " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fiaudulent statement, numbered 

3, in exhibit "A", stating that, 44Conaress used the power granted bv the 

Constitution and the Sixleenth Amendment and made laws requiring all 

individuals to pay tam " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16th 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429,583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be lai4 unless in 

proportion to the census.. .. " 

'54s to the states and their municipalities, this (contributions to expense of 

government) is reached largely through the imposition of direct taxes. As to the 

federal povernment. it is attained in Dart through excises and indirect taxes upon 

luxuries and consumption aenerallv, to which direct taxation mav be added to the 

extent the rule o f  mportionment allows." 



POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-flfths of all other persons.' This was amended by the second section of 

the fourteenth amendment, declared ratified July 28,1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration 

was prescribed to be made within three years after the flrst meeting of congress, 

and within every subsequent term of ten years, in such manner as should be 

directed " 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights" 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'theproperty which every man has in his own labor, as 

it is the original foundation of all otherproperty, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emploving this strength and dexteritv in what 

manner he thinks proper, without injurv to his neighbor, is a plain violation of  this 

most sacred ~roDertv. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 



was the exercise by the general government of thepower of directly taxingpersons 

andproperty within any state through a majority made up from the other states. " 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted I2 

Wheat 354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief 

and the remedy. State of Rhode Island v. The State of Massachusetts, 37 U.S. 657 

(1 938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon coworate ~rivileaes. ' Cooley, Const. Lim. Th ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be arr inland imposition, sometimes upon the consumption 

of the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

"[Tlhe Legislature has no power to declare as a rtrivilege and tax for revenue 

purvoses occupations that are o f  common right, but it does have the power to 

declare as privileges and tax as such for stale revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 



"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." 

"'[Tlhis Court now has reiected the concept that constitutional rights turn upon 

whether a governmental benefit is characterized as a "right" or as a 

f'urivileae. '"" Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. 

Richardson, 403 U.S. 365,374 (1971)). " ELROD v. BURNS, 427 U.S. 347,362 

(1976). 

The US. Supreme Court ruled on the intent of Congress in 19 13 after the 1 6th 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 

(1913): 

"Evidentlv Congress adovted the income as the measure of  the tax to be imvosed 

with respect to the doina of  business in coruorate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 US. 107,165,55 S. L. ed 107, 

419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 

total income, although derived in part from provertv which. considered bv itself, 

was not taxable." 

' 3 s  has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not avvortioned according to 

povulations, asprescribed by the Constitution. The act o f  1909 avoided this 

diffulty by imposing not an income tax, but an excise tax uvon the conduct of  

business in a coruorate cauacitv. measuring, however. the amount of  tax bv the 

income of  the corvoration. " 

"Whatever difficulty there may be about a precise and scientific definition 



of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax,. conveving rather the idea of  gain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. C0.  ,247 U.S. 179,185 (1918). 

Further confinnation of these rulings occurred in 191 8 SOUTHERN PACIFIC 

case, stating that, an individual could only be taxed on the portion of earnings 

by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), 

under which this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an 

individual was taxable upon his proportion of  the earnings of  the cor~oration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section I I  7 of the act (13 Stat 282) that 'the gains and 

props of all companies, whether incorporated or partnership, other than the 

companies speczjied in this section, s h d  be included in estimating the annual 

gains, projits, or income of any person entitled to the same, whether divided or 

otherwise. '" 
In B R U S W E R ,  the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". .. the contentions under it (the 1 &b Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

bringing the provisions of  the Amendment exempting a direct tax from 

ap~ortionment into irreconcilable conflict with the general requirement that all 

direct taxes be amortioned. . . . This result, instead of simplihing the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 



occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16th 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specified level do not have to _file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001 ...................................... 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

............................... 6011.. . 2 6  P a r t s  31, 40, 55, 156, 301 
27 P a r t s  25, 53, 194 

6020. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27 P a r t s  53, 7 0  
6021 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27 P a r t s  53, 70 
6031 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26 P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 



other, and only together do they have any force. In effect, therefore, the construction 

of one necessarily involves the construction of the other. The charges in the 

information are founded on I304 and its accompanying regulations, and the 

information was dismissed solely because its allegations did not state an offense under 

1304, as amplified by the regulations. When the statute and regulations are so 

inextricably intertwined, the dismissal must be held to involve the construction of the 

statute. * UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21,26,94 S.Ct. 1494 (1974), the Court noted 

that the statutes entirely depended upon regulations: 

"fWje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fi-audulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 



Court ruling: 

"In the interpretation of statutes levying taxes it is the establkhed rule not to extend 

their provisions, by implication, beyond the clear import of the language wed, or to 

enlarge their operations so as to embrace matters not specificaZly pointed out. In case 

of doubt they are construed most strongly against the government, and in favor ofthe 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed Cas. No. I6,69O; American 

Net & Twine Co. v. Worthington, 141 US. 468, 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 U.S. 38,55,24 S. Sup. Ct. 189." GOULD v. GOULD ,245 US. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on aparty to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testzfi, that his testimony, qintroduced, would be adverse to his interests." citing 

Meier v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 

190, page 193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarily the vroduct o f  the joint efforts o f  the state and the recivient o f  

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last andysis is simply aportion 

cut from the income and appropriated by the state as its share ... " Sims v. Akrens et al., 

271 S W Reporter at 730. 

20) The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16th Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaninp in all o f  the Income Tax Acts o f  Congress that was given to it in the 

Corvoration Excise Tax Act, and what that meaning is has now become definite& 



settled by decisions of this Court. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace coruoratwns and joint stock comnanies or 

associations which are organized for profit, and have a capital stock represented bv 

shares. Such joint stock companies, while differing somewhat from corporations, have 

many of their attributes and enjoy many of their privileges. " FFLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise 

Tax Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, without 

amortionment, tax that which is not income within the meaning of the 16th 

Amendment. I f  

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of  1913 than in that of 1909, and for the present 

purpose we assume there is no difference in its mean in^ as used in the two acts." 

21) The word "income" cannot have any greater meaning than that meaning employed 

in the 1909 Corporate Excise Tax Act. The word "income" can not be employed 

as having any greater meaning in regard to federal taxing authority than that 



specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918), 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943), 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens et al., 

271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22) Plaintiffs have not received "income" as ruled by the US.  Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

". . . we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 633 1, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 633 1 shows that 



only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction 

of one necessarily involves the construction of the other... When the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute.'' UNITED STATES v. MERSKY, 361 U.S. 431,438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25) The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawfbl authority (ultra vires), and when Defendant's agents were 

confronted with such unlawful actions, Defendant's agents refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRS. Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." U.S. v. Tweel, 550 F.2d 297, 

299. See also US. v. Prudden, 424 R2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artifice, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal right. 23 Am J2d Fraud $2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common 

honesty. 23 Am J2d Fraud $ 2. An affirmation of a fact rather than a promise or 

statement of intent to do something in the future. Miller v Sutliff, 241 111 521, 89 NE 



Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit " E  for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and veriJed with the taxpayer. Ako, any adjustments will be fully explained, 

and the taxpayer will be informed of hisher rights." 

'!If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action. " 

26) The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-1 4-1 999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 



Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27) The IRS has the burden to refute the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS has 

refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs show in 

Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on aparty to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testib, that his testimony, ifintroduced, would be adverse to his interests. " citing 

Meier v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 

190, page 193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take official action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to exterrd 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of  those rights has been rendered difficult or 

impossible bv the actions of  other state officials. Pp. 15-1 6." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fiaud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 



the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... apresumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)] of 

going forward with evidence to rebut or meet the presumption." 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

3 1) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 



Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into t h s  cause of 

action as if they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4th Amendment to the US.  Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of law (see exhibit " E )  

to force Plaintiffs to file a W-4 withholding agreement with their employers, when 

no such law or requirement exists (see exhibit "F'). The agents did not have a 

delegation of authority fiom the Secretary of the Treasury to do such things. This 

was accomplished by means of fraud, fear, threats, and intimidation forced on 

employers who feared the IRS. 

34) The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4th Amendment, after being fully informed by the 



Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 US. 1 ,18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297,299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fraud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel fiom the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

". . . the Defendant then bears the burden of  establishinp that his actions were 

reasonable, even though they might have violated the plaintgf s constitutional rights." 

Benigni v. City of Hemet, 879 F.2d 473, 480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14th AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

38) The IRS and its agents violated the Due Process requirements of the Sth and 14th 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 ,18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the Sth and 14fi 



Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5fh and 14fh Amendment Due 

Process requirement, after being fblly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for such 

unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice andprior hearing, violates the fundamental 

principies of procedural due process. Pp. 339-3342.'' The Court goes on to say, "The 

idea of wage garnishment in advance ofjudgment, of trustee process, of wage 

attachment, or whatever it is called is a most inhuman doctrine. It compels the wage 

earner, trying to keep his family together, to be driven below the poverty level." "The 

result is that aprejudgment garnishment of the Wisconsin type may as a practical 

matter drive a wage-earning family to the wall. Where the taking of one's property is 

so obvious, it needs no extended argument to conclude that absent notice and a prior 

hearing (cf: Coe v. Armour Fertilizer Works, 237 U.S. 413, 423 ) this prejudgment 



garnishment procedure violates the fundamental principles of due process." 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 

"I. The Florida and Pennsylvania replevin provisions are invalid under the 

Fourteenth Amendment since they work a deprivation of property without due process 

of law by denying the right to a prior opportunity to be heard before chattels are taken 

from the possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

, person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfnal during the three-day post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifies creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement. " G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338,339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortiified by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pendingfinal adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivation must be made. Here the Government seized 

respondent's property and contends that it has absolutely no obligation toprove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax Court." 



COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail, We agree with Shapiro. " COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose apenalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 

value ifthey could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664 , or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528,540 

(1965). 

43) Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminalprosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1 936). 

"We think the Court in Betts had ample precedent for acknowledging that those 



guarantees o f  the Bill o f  Rights which are fundamental safeguards of  libertv immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 

afrer trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 US. 516, 535,4 S. Sup. Ct. 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum ofprotection for every one's right of l i f ,  

liberty, andproperty, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a government o f  

laws and not o f  men,' 'No man is above the law,' are all maxims showing the spirit in 

which Le~islatures. executives and courts are exvected to make, execute and apply 

laws. " TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right ahd justice which the gtraranty of due process in 

the Fourteenth Amendment is intended topreserve, and that a purelv arbitrarv or 

capricious exerrise o f  that power wherebv a wrongful and highly injurious invasion o f  

propertv rights, as here, is vracticallv sanctioned and the owner stripped of  all real 

remedv. is whollv at variance with those ~rinci.vles." TRUAX v. CORRIGAN, 257 

US. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited. having the effect to deprive another class 

however limited o f  a personal or proper& right, is just as clearlv a denial o f  eaual 

protection of  the laws to the latter class as if the immunity were in favor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 



CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents fiom employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 



AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fraud by IRS. 

49) Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 



52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andfor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARA~TER slntl DEPRIVATION b~ O R ~ ~ N A R Y  

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 



of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Hanorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accothplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Oiscovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 



Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiff's affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common business and callings of l i f ,  the ordinaty trades andpursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacredproperty. It is a manifest encroachment upon the just liberty both of the 



workman and of those who might be disposed to employ him." Butcher's Union Co. v. 

Cresent Citv Co., 11 1 US 746, 757 (1884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm 'n of CaliJornia, 271 U.S. 583. "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Allwright, 321 U.S. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lighifoot, 364 US. 339,345. 

". . .constitutional deprivations may not be justified by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENTUS, 380 U.S. 528,540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fraud, deception, and threats under "color of lawy'. Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own moper& are natural rights for the enjovment o f  

which an excise cannot be imposed " 

Jerome R Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free 

to lay hand upon his own property. To acquire andpossess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 



possess the fruits thereof, as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not aprivilege that can be taxed.. .Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Zncome is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state 

as its share... "Sirns v. Ahrens et aL, 271 SWReporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 



order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct tax 

on Plaintiffs without "apportionment" as being authorized by the 1 6th 

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1 895). 

BRUSHABER v UNION P A C @ ~  R. to., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 1 tYh 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, although direct, should not be subject to the reaulation of 

auuortionment au~licable to all other direct t m s .  And the far-reaching effect of this 

erroneous assumution will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintifl's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agfeed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 



Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has prdperly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16fh Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was taxable upon 

his proportion of the earnings of the corporation although not declared as dividends. That 

decision was based upon the very special language of a clause of section I1 7 of the act (13 

Stat. 282) that 'the gains andprofits of all companies, whether incorporated or partnership, 

other than the companies specified in this section, shall be included in estimating the annual 

gains, profits, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of l i f ,  the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to 

pursue them, without let or hinderance, except that which is applied to allpersons of the same 

age, sex, and condition, is a distinguishingprivilege of citizens of the United States, and an 



essential element of that freedom which they claim as their birthright. It has been well said 

that 'the property which every man has in his own labor, as it is the original foundation of all 

other property, so it is the most sacred and inviolable. The patrimony of the poor man lies in 

the strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is aplain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

Cresent City Co., 111 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocatioh and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will. One of 

the ways of obtainingproperty is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 

citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any offier, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such emkloyment, to enter into an agreement, 

either written or verb&, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee. . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be phnished for each offense by a 

fine.. . ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, the 

Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6th 

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1 895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census .... " And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal aovernment, it is 

attained in uart throuah excises and indirect taxes uuon luxuries and consumution penerallv, 

to which direct taxdwn mav be added to the extent the rule of apvortionment allows." 

POLLOCK stated, "...that such tax is a direct taw, and void because imposed without regard 

to the rule of apportionment; and that by reason therkbf the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Cavitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "NotAitig can be 

clearer than that what the constitution intended to gtcard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 U S  429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems.. . " Pollock, 15 7 US 429, 5 73. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 



tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 19 1 1, the U. S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (191 1): 

''ficises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privileges. ' Cooley, Const. Lim Fh ed 680." 

In 1 9 1 3, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6h Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with resuect 

to the doing of  business in cornorate form because it desired that the excise should be 

imposed, approximately at least, with regard to the amount of benefit presumably derived by 

such corporations from the current operations of the governmetit. In Flint v. Stone Tfacy Co. 

220 U.S. 107,165,SSS. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was 

held that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise 

f231 U.S. 399, 41 7/ or privilege, was not debarred by the Constitution from measuring the 

taxation by the total income, although derived in part from pro~ertv which, considered bv 

itselL was not taxable." 

"As has been repeatedly remarked, the coruoration tax act of 1909 was not intended to be and 

is not, in anv urouer sense, an income tax lmv. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted iti effect to a direct tax upon property, atid was invalid 

because not auuortioned according to uouulations, asprescribed by the Constitution. The act 

of 1909 avoided this difficulty by imposing not an income tax, but an excise tax upon the 

conduct of business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

STRATTON'S went on to say that corporations receive a government conferred benefit 



and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefis of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds of profitable business." 

" ... the annualgains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tax" 

In 19 16, the U.S. Supreme Court confirmed once again that the 16& Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 1 tYh Amendment, the tax is therefore, within the ruling 

of Pollack.. . a direct tax and void for want of compliance with the regulation of 

apportionment." 

". . .it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the Amendment conferred no new Dower of taxation.." 

". . .it was settled in Stratton's Independence.. . that such tax is not a tax upon property.. . but a 

true excise levied on the result o f  the business.." 

Also in 191 6, the U.S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the l tYh  

Amendment provides for a hitherto unknown power of taxation; that is, apower to levy an 

income tax which, although direct, should not be subject to the regulation of appr)rtionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in arguntent to support 

it ... " 
BRUSHABER went on to rule on the purpose of the 1 6& Amendment and the necessity 

of maintaining and harmonizing the 1 6& Amendment with the "apportionment" 

requirements : 

"...the whole purpose of the Amendment was to relieve all income taxes when imposed from 

auuortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 



the Constitution and harmonizing their operation." 

In 19 18, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 19 18, the U.S. Supreme Court once again addressed taxation authorized under the 1 6fh 

Amendment. 

" (The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was taxable uuon 

his ~ro~ort ion o f  the earnin~s o f  the cornoration although not declared as dividends. That 

decision was based upon the very special language of a clause of section 117 of the act (13 

Stat. 282) that 'the gains and profits of all companies, whether incorporated or partnership, 

other than the companies specified in this section, shall be included in estimating the annual 

gains, profits, or income of any person entitled to the same, whether divided or otherwise.' The 

act of 1913 contains no similar language, but on the contrary deals with dividends as a 

particular item of income, leaving them free from the normal tax imposed uuon individuals, 

subjecting them to the graduated surtaxes onlv when received as dividends (38 Stat. 167, 

paragraph B), and subjecting the interest of an individual shareholder in the undivided gains 

andprojits of his corporation to these taxes only in case the company is formed or 

fraudulently availed of for the purpose of preventing the imposition of such tax by permitting 

gains andprofits to accumulate instead of being divided or distributed" SOUTHERN PAC 

CO. v. LOWE, 247 U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An examination of these and other provisions of the Act (The 1f fh  Amendntent) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion ofproperty, 

but to tax the conduct of the business of corporations organized forproft upon the gainful 

returns from their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1 91 8) ruled that everything that 

comes in, cannot necessarily be included in "income": 



"We must reject in this case, as we have rejected in cases arising under the Corporation 

Excise Tax Act of 1909, the broad contention submitted on behalf of the government that all 

receipts, everything that comes in, are income within the proper definition of the term 'gross 

income'. Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 

than in that of 1909, and for the present purpose we assume there is no diffence in its 

meaning as used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confirmed prior rulings: 

"The l f l h  Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 

". . .we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Straton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and effect, save only as modified by the amendment, and that the latter also may have 

proper effect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used, and to apply the distinction, as cases arise, according to truth and 

substance, without regard to form Conaress cannot bv anv definition it mav adout conclude 

the matter, since it cannot bv leaislation alter the Constitution, from which alotie it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justiifiction in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

EVANS further ruled that the 1 6th Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 



"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counselfor the government say.- 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that 

was not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5,1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration.. . " 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in effect decided in Southern Pacific v 

Lowe.. ., where it was assumed for the purpose of decision that there was no dyference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 

and 191 7 that it had in the act of 1913. W%en we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's Independence v 

Howbert, supra, arising under the Corporation Excise Tax Act of 1909 ... there would seem to 

be no room to doubt that the word must be given the same mean in^ in all the Income Tax Acts 

of  Conpress that was given to it in the Cornoration Excise Tax Act, and that what that 

meaning is has now become definitely settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word "income" has been wrongfully used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1 926): 



"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed. " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1 943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conaress. without 

amortionment, tax that which is not income within the meaning of the 16th Amendment. " 

As late as 1960, the US.  Supreme Court ruled in FLORA v US, 362 US 145 (1 960): 

"Our system of taxation is based upon voluntary assessment adpayment, not upon distraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability.. . " BALLARD gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD further ruled that ". . . 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources. " 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6th Amendment. 

INESCAPABLE CONCLUSIONS 

The individual income tax is a direct tax subject to apportionment. 

corporate 'income1 tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintiffs are not subject to excises laid on corporate privileges. 

 he 1 6ih amendment only applies to 'income ' as defied by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

Occupations of "common right" cannot be hindered and are rights of@eedom necessarily 

covered by the common law of the US.  Constitution. 

The word 'income' is not deJned in the Internal Revenue Code. 

i@ The I 6jh amendment did not authorize any new taxing powers. 



@ The taxing powers of the federal government were the same after the passage of the 16th 

amendment as were existent before the passage. 

+& The IRS agents are guilty offraud by refusing to respond to questions from Plaintfis, 

according to court ruling precedence. 

The 16th amendment kept the corporate excise tax in the category of indirect tax and did not 

afect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manasement does what it wants, to whom it wants, when it wants, how it wants with almost 
complete immunity." retired Internal Revenue Service official Tommy Henderson told the US. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 



Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



From: Susanne Elizabeth Waid Address: 1808 Fremont Avenue 

Casper, Wyoming 82604 

Mark S. Kaizen, Certified Mail Receipt#70030500000429768353 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2 100 

Washington, DC 20220 

RE: Tax Hearings and January 28, 2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against lnternal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5 :  04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended from 

their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the US. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law", 
such as misapplying the word "income" and falsely stating the effect of the 16th 



Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such as 
a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the US. Supreme Court and 
as applied to the meaning of the 16th Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said illegal 
activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 



requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be euuated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the US. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their duties 

until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 1 

will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not to 

delay justice. I expect each member of Congress to uphold the Constitution and laws of the United 

States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

Susanne Elizabeth ~ a i j f  



The use of a Notary is to substance and is for certification purposes only and is not to be 
construed as submission to any foreign jurisdiction or local jurisdiction and NOT AN 
ACCOMODATION and with all rights reserved;also 

The below Affiant's Autograph verifies under Oath by Affirmation that she is aware of the facts 
stated on these three pages that are entitled :LETTER TO DESIGNATED FEDERAL OFFICER, 
twenty-one pages entit1ed:LIABILITY REPORT and fifty-six pages entitled: COMPLAINT, 
DEMAND FOR JURY TRIAL and that she has first -hand knowledge of the facts herein stated. 
These facts are true, accurate and correct to the best of her first -hand knowledge. The Affiant 
knows the penalties of perjury and bearing false witness against her fellow manshe attests to this 
paragraph and the preceding documents as a statement of fact. 

FURTHER Affiant sayeth naught. 

The above woman personally appeared before me and identified herself with proper 
identification and did verify these announcing documents and did subscribe these documents 
before me and thereby witness my hand and official seal. 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1e Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There am also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and e t k t  of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effwt of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. .that is, i f  you accept an agent's statement concerning the law 

and i f  his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authorityrity See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409, 391; United States v. Stewart, 311 U.S. 60, 70 , 

108, and see, generally, In re Floyd Accepfances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be awrt ioned among the several 

States which may be included in this union, according to their respective 

Numbers. .." and also in Article I, sec. 9, "No Ca~itation, or other direct, 

Tax shall be laid, unless in pm~ortion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in hme in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as mled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the risht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administfators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise fax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take mot in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16'~ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially tme. The 

Amendment only applies to corporate pmfits, not to an unincorporated 

individual. 

Affer the 16h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues wen? decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax wem. It overturned the 1894 income 

tax act because of lack of apportionment So you can see that the 

apportionment pmvision is very important 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 

31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propem which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, prouerhr which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 21 7 , 35 L. ed. 994, 3 Inters. Corn. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226 , 52 S. L. ed. 

lO3I,lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled= 



". .. the contentions under it (the 16& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simpli@ing the situation and 

making clear the limitations on the taxing power ... would create raclical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1@ Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overtztm me 166 

Amendment as being unconstitutional. It chose to limit the authority of the 

166 Amendment by placing limitations on the word "income" in the 166 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate pmfit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 166 Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the cnrx of the matter lies for us and the income tax. All these 

counts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 66 Amendment. They fudher pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 $h Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), fhe Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 

759.15 SUP. S t  Rep. 673,158 U.S. 601 -39 L. ed. 1108.15 SUP. C t  Rep. 912, which 

held the income tax provisions of a ~revious law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509. 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amountina in effect to a direct tax upon proper@ within 

the meaninq of the Constitution, and because not apportioned in the manner 

reauired by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any tnre federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the r i g h t  to work a privilege. Remember 

that government officials and their oficial literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirrect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartialfy, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the nrle of apportionment 

and indirect - under the ~ l e  of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax am both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's nrlings on the f f l  Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be W i r e d  away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This Wing maintains the distinction between fypes of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not pumhasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to 'Voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (191 1): 

This case defines excise faxes, in case you wonder i f  the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const Lim. 7b ed. 680." 

In U S v. WHITRIDGE, 231 US. 144,147 (1 913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, af&x Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or Mivilene tax, and not in anv sense a tax 

upon promrtv or upon income merehr as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 1bh 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lo we..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meaning in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court" 

Comment: So the word "income" has the same meaning after the 166 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supmme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income9 in the 166 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has fo do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

,"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely e n t e d  into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the I@ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations pmvided, except in the case 

of an American citizen working overseas or a fbreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer, 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



'prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 dings, alone, destroy the federal 

government's claim that the 16h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibid, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constiition permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years &er the 166 Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 1 e  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a bue excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the lbh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

pmvision was still active Mer the passage of the lbh Amendment In other 

words, if the tax had been an excise tax covered under the 1bh 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'h Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, shoukl not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions aduanced in argument to support it. .. " 
"...the whole purpose of the Amendment was to relieve ail income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LO WE, 247 US 165 (191 8): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conkrred no new powers of taxation, but also that the 16h Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (191 8): 

"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

woMproperty converted fo remuneration/compensation. 

Smietanka as in the Jd consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court" 

Bowers v. Kenbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequentJy passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without a~portionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1 918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1 e  Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16" 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could if ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400= "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the fwo and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has mled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US f 89,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modMed by the amendment, and that 

the latter also may have proper e W ,  it becomes essential to disfinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, acconffng to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv leaislation amr the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. 

This can be explained by the %oumes of income" mlings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballad gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballanl further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no ' ~ r o s s  income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the mle of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - W13/53 ) 
"Let me point this out now. This is where the sfnrctute diiks. Your income fax is 

a lW? voluntary tax and your liquor fax (A.T.F.) is a 100? enforced fax. Now the 

situation is as diflFerent as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable h r  the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in omler at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 1000A voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done f m l y  and voluntarily. 

SUMMARY POINTS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



P The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16" Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson *om South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratZfyng and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - '7he Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wordng in some states in order to get their legislators to ram-  Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people wlho are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't r e l ~  

on it (Note: The federal government cannot admit to their "mistake" because they 

have been iiaudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contmy nature, 

con&ct Mr. Conces so that any necessary changes can be incorporated 

into this lieport. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et aL 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et aL, 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Midavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintic acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D. 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): ". .. 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers.. . 
Plaskey v. CIA, 953 F.z"~ 25, "Court errs if court dism'sses pro se litigant without 

instructions of how pleadings are dement and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not Limited to: 1) JeEey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunity granted to a class however limited, having the effect to &wive another class 

however limited of a personal or property right, is just as clearly a denial of equal 

protection of the laws to the latter class as the immunity were in fmor oJ or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7& Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 came of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, eg., Curtis vs. Loether, 415 

U.S. 189,195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisrliction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy meeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) mises under the Constituiion or Imvs of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of diflerent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U S  C. 41( l), 28 USLA.  41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the r e k a l  to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fiaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refbed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualifj, himseg in any proceeding in which his imparhrhality might reasonably be 

questioned.. He shall alisqualrfi himserf in the following circumstances: Wirere he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries £?om this Honorable Court under the rulings and protections of the 

14' Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law7', by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental ridis, safepuarcied bv the first eipht 

amendments against federal action, were also safeguardid against stute action bv the 

due process of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 2 9  U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equdy protected against state invasion by the Due 

Process Clause of the Fourteenth Amendmeni. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)" GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

" m e  due process clause requies that every man shall have the protection of his day in 

court, and the beneJit of the general law, a law which hears before it condemns, which 

proceeds not arbitrananly or capriciously, but upon inquiry, and renders judgment only 

afer trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

11 0 US. 516, 535,4 S. Sup. Ci. I l l .  It, of course, tends to secure  equal@^ of bv in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principe of equality of 

application of the law. 'An men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxim showing the spirit in which 

Legislatures, executives and coum are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has Iong been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of m*stence. " Gomillion v. Lightfoot, 364 US. 339.345. 

"...constitutional deprivations may not be jushxed by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENTUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right c m o t  be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of lve, the ordnary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a alistinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The urouertv that everv man has is his personal labor, as ii 6 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing [it] ... in what manner he thinks proper, without injury to his 

neighbor, is a phin violation of the most sacred propertyw. Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a Imufd business, and thereby acquire pecuniary profits, & 
prouertv, is indis~utable.~ TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constkution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been depnitely stated Without dorrbt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to en~age in anv of the 

common occu~ations of life, to acquire useful knowledjge, to lldarry, establkh a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., I l l  US. 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, I36 US. 313 , 10 Sup 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578, 17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. Nau Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, B & Q. R R. v. McGuire, 219 US. 549 , 31 Sup. Ct. 259; 

Truax v. Raich, 239 U S  33,36 Sup. Ct. 7, L R A. 1916D,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 US. 590, 37 Sup. Ct. 662, L R A. 1917F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Ca v. Dodge, 246 US. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Trum v. Corr&an, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525,43 Sup. Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass 474, 86 IV E. 925,128 Am Si. Rep. 439, 23 

L. R. A. (N. S.) 14%" MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRA'ITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tar to be imposed with 
respect to the doing of business in corporate form because it desired that the excise 

should be imoseal, approximately at least, with regmd to the amount of benefa 

presumably derived by such corporations from the current opmaiions of the 



government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. L ed 107, 419,31 

Sup. Ct, Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to taw a legitimate subject of taxation as afianchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from propertv which, considered bv itselL was not tauable," 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the tim~tafions which the Constitution 

imposes upon the right to levy &e taues, and ii could not be saki, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantid riiffmence between the carrying on of business bv the cortorations t a x 4  

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

'2 monopoly is defined 'to be an instiution or allowance fiom the sovereign power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buyimg, selling, mking, working, or using of anything wherebv anv person or personsL 

bodies politic or cornorate, are sought to be restrained of anv freedom or libertv they 

had before or hindered in their Imuful trade.' All wants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons fiom getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful aade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifls' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment," TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fbher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of exrexrsting. m e  corporation is 



an art~jicial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own proper@ are nafural riphts for the eniovment of 

which an excise cannot be imposed" 

Jerome H. Sheip Co. v. Amos, 100 Ha. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess proper@ is a ri~ht,  not a 

privilege ... The right to acquire and possess proper& cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the rnere right to 

possess the fruits thereof; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizinx and 

receiving income or earnings is not a privilee that can be taxed. ..Since the right lo 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the nrodud of  the joint efforts of the state and the recwient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the swe as its share..." S i m  v. Ahrens el ad, 

271 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. CaL 1983): "[Aln unlawful or unauthorized 

exercise of power does not become legitimated or aufhorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B), IRS agents carried out wholly unlawfiil actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 



11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. UnitedStates, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act withouf the scope of the authority so defjned does 

not bind the princi~al, and all persons dealing with such agents are charped with 

knowledke of the plxlent of their authoriiy. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the jbnn in whkh the government functions, anvone entering into an 

arrangement wi#h fhe government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himelf may be unmvare of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fkaudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

afidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16" Amendment Claim 



14)The IRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fiaudulent, misleading, and fklse. Such false claim is based on the wording of the 

16" Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarifj. the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratped on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'. While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 16" Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes &her than the false and misleading statement as stated in the 

preceding paragraph and flirther contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power wanted bv the 



Constitution and the Sixteenth Amendment and made laws requirinn all 

individuals to pay tam" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16 '~  Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~  

Amendment unquestionably did not reauire all individuals to pay tax. See 

rulings on the force and authority of the 1 8  Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling ii was settled that the 

provisions of the 1@ Amendment conferred no new power of taxatioa." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect twes on income, whatever source derived' without apportionronsent 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subject wain the 

taxing mwm. * 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arlsesfrom the conclusion that the I& 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes And the far-reaching eflect of 

this erroneous assunption wiU be made clear by generalizing the many contentions 

advanced in argument to support it.. . * 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sideenth Amendmenl; although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent deciSwns, it 

does not extend the taxingpower to new or excepted subjects, ..." 



DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

''An examination of these and other provisions of the Act (The 1& Amendment) 

make it plain that the lezislative purpose was nof to fax property as such, or the 

mere conversion of property, but to tax the conduct of the business of cornorations 

organized for profit upon the gainful returns from their business operations. '" 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1 6  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect aaributed to them before the amendment 

was adopted " 
"As repeatedly held, this did not extend the taxing power to new subiecis... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixleenth Amendment authorize and support this tax and the attenrlant 

diminution; that is to say, does it bring within the taxing powers subjects 

ther-re excepted? The court below answered in the negative; and counsel for 

the government say= 'It is not, in view of recent decisions, contennded that this 

amendment rendered anything taxable as income that was not so taxuble before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the SEdeenth Amendment and made laws requiring all 

individuals to pay taw." As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16" 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laici, unless in 

proportion to the cens us...." 



"As to the states and their municipalities, this (contributions to expense of 

governmens) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part through wises  and indirect taxes upon 

luxuries and consumtion generally, to which direct taxatwn mav be added to the 

extent the rule of apportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of fiee persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three--#hs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratrpd July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be ma& within three years a#er the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed " 
The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possesswn and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinrler his ernlovine this strength and dexi& in what 

manner he thinks proper, without injury to his neiehbor, is a plain violation of this 



most sacred propem. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things exising when it wasframed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischkf and the 

remedy. State of Rho& Island v. The State of Massachusetfs, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'tares laid upon the manufmture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cornorate ~rivileaes. .' Coolq, Const Lim ? ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is &fined to be an inland imposition, sometimes upon the consurnpiion of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manuf@urer, and sometimes upon the vendor.* 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 



"/Tlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'[TIhis Court now has reiected the concent tlrat co&uiZ;Onal rights turn upon 

whether a governmental benefd is characterized as a "rightw or as a ''privilew. "'" 

Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Rkhardson, 

403 US. 365,374 (1971)). "ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 1913 after the 16' 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv C o n m s  aabpted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefir presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S 107,165 , 55 S L. ed 107, 41 9, 

31 Sup. Ct Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subjed of taxation as a franchise or 

privilege, was not debarred by the Constirution from measuring the taxation by the 

total income, ahhough derived in part from propertv which, considered bv &elf, 

was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intendad to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in eflat to a 

direct tax upon property, and was invalid because not apportioned according to 



populations, as prescribed by the Constitution, The act of 1909 avoided this 

difJiculty by imposing not an income tax, but an m i s e  tax upon the conduct of 

business in a corporate capacih,, measuring, however, the amount of tax by the 

income of the cornoration." 

"Whatever diffxuliy there may be about a precise and scientiix defutition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveving rather the idea of gain or increase arising from cornorate 

activities. * DOYLE v. MlTCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further conf i i t ion  of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 St& 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WaU I, 16, that an 

individual was taxuble upon his urouortion of  the earnings of the cornoration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, prof@, or inwme of any person entitled to the same, whether aIivided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confbsion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the I 6 Amendment), g acceded to, would cause one 

provision of the Constaution to destroy another; that is, thev would result in 

bringing the ~rovisions of the Amendmenl c~~enf~ting a dired tax from 

ap~ortionment into irreconcilable conflist with the general reauirement that aU 



direct twes be apportioned ... This result, instead of sinplz~ing the situation and 

... making clear the limitations on the taxing power would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16" 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

speczjired level do not have to fde returns. " 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001  ...................................... 2 6  P a r t s  1, 31, 55,  1 5 6  
27 P a r t s  1 9 ,  53 ,  194 ,  250,  296  

6011 . .  ................................ - 2 6  P a r t s  31, 40, 55 ,  156 ,  3 0 1  
27 P a r t s  25 ,  53,  194  

6020 .............................................. P a r t s  53,  70  
6021  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  53 ,  70 
6031  .................................................... 2 6  P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and it3 accompanying regulafions, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amp1cYid by the regulations. When the stali.de and reguladons are so inexfricably 

intertwined, the &missal must be held to involve the construction of the statute." 

UNlTED STATES v. MERSKY, 361 US. 431,438 (1%0). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

**[Wje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. ** 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 
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are no Statutes At Large that make every individual liable for the income tax. If it 



is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speczjiilly pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wiggleworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Ca v. Worthington, 141 US. 468, 474 , 12 S Sup. Ct. 55; Bendger v. 

United States, 192 U S  38, 5 5 ,  24 S Sup. Ct. 189." GOULD v. GOULD , 245 US. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

tesa;rj,, that his testimony, ~ i n b o d u c e ~  would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of the state and the recbient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ..." Sims v. Ahrens et all, 

2 71 S W Reporter at 730. 



20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meanina in all of  the Income Tax Acts of  Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definifely 

settled by decisions of this Courl. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in iis enactment and the subject-matter of its operation. It is at 

once auparent that its terns embrace corcorati0n.s and joint stock cony,anles or 

associalions which are omanized for prom, and have a cauilal stock represented by  

shares. Such joint stock companies, while dqfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 FZd 575 (1943): 

"The Treasury cannot by interpretive regulafion make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can C o n m s ,  without 

apportionment, tax thd which is not income within the meaning of the 16th 

AmendmenL " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising uruier the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income wifhin the proper 

dejinirion of the term 'gross income'. Certatrtatnlv the term 'income' has no broader 



meaning in the Income Tw Act of 1913 than in that of 1909, and for the present 

puruose we assume there is no aVf5erence in its meaning as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 l?2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

" ... we sympathize with the taxpayer who in fact relies upon what he acceptk as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to dechre the 

law applicable to a given situation." (Carpenter v. Unifed States 495 F 2d 175 

at 184). 



24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inexirkably intertwinerij the disnrissal must be held lo involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431,438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a h u d  and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

conl?onted with such unlawful actions, Defendant's agents r e k d  to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry lefl unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRT. Our revenue system & based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also US. v. Pru&n, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 



Fraud Deceit, deception, artzpce, or trickery operating prejudcially on the rights of 

another, and so intended, by inducing him to part with propenty or surrender some 

legal right. 23 Am J2d Fraud § 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a wor4 silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Suilzr, 241 111 521, 89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and vercyed with the taxpayer. Ako, any adjustments will be fully qiaineti; 

and the taxpayer will be informed of h M e r  rights." 

"lf the taxpayer claim. the assessment is wrong or has additional informarion 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action, " 

26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 



1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refbte the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refksed to refkte or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a malerial fact peculiarly within his knowledge and he fails without excuse to 

test& that his testimony, i f  introduced would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take ofsxial adion simply by giving oral approval to a letiter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the responden&' 

constitutional rights, when vindication of those rights has been rendered difficult or 



imossible bv the actions of other state off~ials. @. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if codtonted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)/ of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 



h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an &davit in which damages are 

stated in regards to said Plaintiff. These afidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4" AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fblly stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4' Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of Iaw (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 



This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support ii. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fiaud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaintiffs constitutional rights. * 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 



36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fa and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintsthe amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were idly stated herein. 



38) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to supporC il. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B. 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5* and 1 4 ~  Amendment Due 

Process requirement, after being hlly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 



"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. 41.339-342.'' Tire Court goes on to say, 'The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leveLW "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the walL Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cf: 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 
"1. The Horida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of h w  by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. 41. 80-93. 

(a) Procedural due process in the cont~xt of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded qpplkatrons for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the stan@oint of the application of the Due Process Clause it is inunaterial 

that the deprivation may be tenporary and nonfinal during the threeday post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifxs creation of a 

broad exception to the warrant requirement for intrusions in fruherance of tar 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the juement of the 

District Court and remanded for further proceedings is fortifd by the faci that 

construing the Act to permit the Government to seize and hold property on the mere 



good-faith allegation of an unpaid tax would raise serious constitutrional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjuliication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an oppofluniity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivaiion must be ma& Here the Government seized 

respondent's property and contends that it has absoiutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedj in the Tax Cour~" 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (196). 

" f i e  taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(196). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comrn'n of California, 271 US. 583. "Constitutional rights would be of little 

value vthey could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefH to the State Pp. 542-544." KARMAN v. FORSSENICJS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of wawants of distraint, the making of 



the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental r i ' t s ,  safeguarded by the first eight 

amendments against federal adon, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a crim'nal prosecution." 

Grosjean v. American Press Co., 297 US. 233,243 -244 (1936). 

"We think the Court in B a s  had ample precedent for acknowledging that &e 

guarantees of the Bill of  Rights which are fundamental safeguards of  libertv immune 

from federal abridgmenl are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders juement only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protedion of the general rules whiclr govern society. Hurtado v. California, 

11 0 U.S. 51 6,535 , 4  S Sup. Ct 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'Z'?iis is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the mid in which 

Lepislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be aerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 



the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious exercise of that power wherebv a wronnful and highlv injurious invasion of 

propertv rizhts, as here, is practicallv sanctioned and the owner stripped of all real 

remedy, is who& at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Inked, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to dwrive another class 

however limited of  a personal or proper@ right, is just as clear& a denial of  equal 

protection of the laws to the latter class as if the immunity were in favor of; or the 

deprivation of rjght permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 



Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for h u d  and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of l a f i l  usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

cornmunications, which contained threatening, false, and fraudulent documents. 



50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have k e n  suffered by each Plaintiff and 

Plaintiffs h i l y ,  and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintfls affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRWATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiiends, acquaintances, businesses, banks, business associates, and others have 

been fiaudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 



the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the h l l  extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs afidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 



in occupations of "common right" to sustain their lives. The Constitution affords 

1 protections of our lives and property and rights. The Internal Revenue Manual 

I also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): " m e  individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrtcial entity which owes its existence and charter powers to the state; but &e 

individual's rkhts to live and own property are natural rights for the eniovment of  

which an arise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right i s  the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

tawed as a privileg~ " 

"Zncome is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et all, 271 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

62)Plaintiffs were deprived of their rightfhl protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16~' 



Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confmion is not inherent, but rather arises from the conclusion that the 1 8  

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, although direct, should not be subiect to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintifl's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 



removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

PlaintW s affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affied herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16& Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

coqbrate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 



citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 US. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, an4 upon conviction thereof. . . shall be punished for each offense by a 

_fine ... ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census...." And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes As to the federal government, it is 

attained in part through excises and indirect taxes upon luxuries and consumption generallv, 

to which direct taxation mav be arided to the extent the rule of  apportionment allows." 



" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of the earnings of the wrporation although not declared as Bvidenals, That decision 

was based upon the very special language of a clause of section 117 of the act (13 Staf. 282) 

that 'the gains and pro@& of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profas, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themrelves, and have been folbwed in aU communities fiom time immemorial, 

must therefore be free in this countty to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sw, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that fieedom which they claim as their birthrighf. It has been well said that 

'the property which every man has in his own labor, as it is the original foundaiwn of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterig in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who mght be disposed to enploy him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature annot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and d i t i o n  and mceipts of income is therefore not a "priviiege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to folow any lawful v&n and to 

make contracts is as completely within the protedion of the Constitution as the right to hold 

property fiee fiom unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by wnfract. The right, therefore, to conlract cannot be 

inftinged by the legislature without violating the leiier and spirit of the Constitutio~). Every 



POLLOCK stated, "...that such tax is a direct tax, and wid because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken." These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

uThus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and inaIirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of unifoRnity were a w e d  in view of that distinction and those 

systems.. . " Pollock, 157 US 429,573. 



The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whok law. It diicriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legidation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the US. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (19 1 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consunaption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privile~es. .' Cooley, Const. Lim. P ed 680." 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of beneft presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise 1231 

US. 399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proper@ which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned according to ~o~ulatwns,  as prescribed by the Constitution. The act of 

1909 avoided this drulty by inposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefrts of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other k i d  ofprofiabk business." 

"... the annual gains of such corporations are certain& to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 16' Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 16U Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance wifh the regulation of 

apportionment. " 



"...it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the I@ Amendment conferred no new power of taxaiion.. " 
". ..it was settled in Stratton's Independence ... that such tax is not a tax upon property ... 
true excise levied on the resull of the business.." 

Also in 19 16, the U.S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the conf~~~ion is not inherent, but rather arises from the conciusion that the 16U 

Amendment provides for a hitherto unknown power of taxation; that is, a power to lay an 

income tar which, d o u g h  direct, should not be subject to the regulation of qportionment 

applicable to aU other direct tams. And the far-reaching eflect of this erronwus assumption 

will be nmde clear by generalizing the nuuty contentions advamed in argument to support 

it. .." 
BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~  Amendment with the "apportionment" 

requirements: 

"...the whole purpose ofthe Amendment was to relieve all income Cams when imposed from 

at,aortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the timirations of 

the Constitution and harmonizing their operation. " 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or wepted 

subjecis.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 16' 

Amendment. 

" (The) Income Tax Ad of June 30, 1844 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubburd, 12 Wall. I, 16, that an individual was taxable won his 

proaortion of the ear- of the wrwrotion although not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 SCal. 282) 

that 'the gains and profirs of all cortpanies, whether incorporated or partnership, other than 



the companies speczrwd in this section, shall be included in estimahmahng the annual gains, 

profir, or income of any person entitled to the same, whether divided or othenuise. ' The act of 

I913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free fiom the normal tax imosed uuon individuals, subiecting 

them to the graduated surtaxes or& when received as dividends (38 Stat. 167, parag~ph B), 

and subjecting the interest of an individual shareholder in the undivided gains and prof* of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permilting gains and profi  to 

accumulate instead of being divided or dstribuled" SOUTIIERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An (?~~miMltion of these and other provisions of the Act (The I@ Amendment) make ii plain 

that the legislative purpose was not to taw property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profa upon the gainful 

retuntsfiom their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising u&r the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income witirin the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no difference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court codinned prior rulings: 

"Tk I@ Amendment must be construed in connection wiih the taxing clauses of the original 

Constitution and the eflect attributed to them before the amendment was adopted" 

"As repeaedy hdd, this did not extend the taxing power to new subjem ... " 
"...it becomes essentiul to distinguish between what is and is not 'income', as the term is there 

used." 



"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Strailon's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and eflect, save only as naodfied by the amendment, and that the lailer also may have 

proper eflect, it bewmes essential to &tinguish between what is and what is not 'inwme, ' as 

the term is there used and to apply the dislinction, as cases arise, according to truth and 

substance, witlrout regard to form Conaress cannot bv any definition it mav adopt wnclude 

the nra#er, since i# cannot bv lepislaiion alter the Constitution, from which alone it derives ifs 

power to legisla&, and within whose limirations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his conpensation be prohibited it can find no jus~@cation in the 

taxution of other inwme as to which there is no prohibilion; for, of course, doing what the 

Constitution permiis gives no license to do what itprohibitk " 

EVANS mher  ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore m p t e d ?  The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendmenf rendered anything taxable as income that was 

not so Carable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'inwme' was so necessary in ifs administration..." 

"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 



1909, and that it has the same scope of meaning was in effect decided in Southern Paczfic v 

Lowe ..., where it was assumed for the purpose of decision that there was no dgference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. R7ren we add to this, Eisner v Mwomber.. .the &#nition of 

'income' which was applied was adoped from Shation's Independence v Howberf, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Conpress 

that was given to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become &#n&ly settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word b'income" has been wrongfblly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongfbl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Congress, without c~~vorfwnment~ 

tax that which is not income within the meaning of the 16th amend men^ " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taration is based upon voluntaty assessment &payment, not upon disirainL" 



The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in US. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liabilio ..." BALLARD gives us two usehl explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD Wher  ruled that "... 'gross income' means the total sales, less the cost of 

goods sow plus any income fiom investments and from incidentd or outside operations or 

sources. 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 16& Amendment. 

INESCAPABLE CONCLUSIONS 

.The iruiividual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

PlaintiHs are not subject to excises laid on corporate privileges. 

.The 16fh amendment only applies to 'income' as deJined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

.Occupations of "common right" cannot be hindered and are rights of Peedom necessarily 

covered by the common law of the US. Constitution. 

F The word 'income ' is not deJined in the Internal Revenue Code. 

b The 16' amendment did not authorize any new tax9ng powers. 

b The taxing powers of the federal government were the same a f t r  the passage of the 16' 

amendment as were existent before the passage. 

b The IM agents are guilty of @aud by refiing to respond to questions @om Plaint& 

according to court ruling precedence. 

F The 1 6  amendment kept the corporate excise tax in the category of indwect tax and did not 

aflect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 



May 13,2003 

(Editofs Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants, when it wants. how it wants with almost 
corndete immunitv." retired Internal Revenue Setvice official Tornmv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former US. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national pditicd figures for no reason other than b redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testiiied. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentSds, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance CommMee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conchsions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



'REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16& Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Memmll, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243fi.S. 389, 409 , 391; United States v. Stewart, 373 U.S. 60, 70., 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article I, see. 9, "No Capitation, or other direct, 

Tax shall be laid. unless in ~ r o ~ o r t i o n  to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

dire& tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in I909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

111 US 746 (1884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is pro~erty, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

( I  921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  a/., Administrators v. United States, 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes) ? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citirgns 

who would disagree with the notion that the telephone or gasoline a& not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16* Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16* Amendment 

The IRS claims that the 16& Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16& Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16& Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmersy Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to ditect taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do no t  It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1 91 3): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 
with respect to the doing of business in corporate form because it desired that the 
excise should be imposed, approximately at least, with regard to the amount of 
benefit presumably derived by such corporations from the current operations of 
the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed. 107, 419, 
31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 
exercising the right to tax a legitimate subject of taxation as a franchise or 
privilege, was not debarred by the Constitution from measuring the taxation by 



the total income, although derived in part from pro~ertv which, considered by 
itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 I), this is also stated: 
"It is therefore well settled by the decisions of this court that when the sovereign 
authority has exercised the right to tax a legitimate subject of taxation as an 
exercise of a franchise or privilege, it is no objection that the measure of taxation 
is found in the income produced in part from property which of itself considered 
is nontaxable. Applying that doctrine to this case, the measure of taxation being 
the income of the corporation from all sources, as that is but the measure of a 
privilege tax within the lawful authority of Congress to impose, it is no valid 
objection that this measure includes, in part, at least, pro~ertv which, as such, 
could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 
142 U.S. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. C t  Rep. 121, 163, as 
interpreted in Galveston, H. & S. A. R. Co. v. Texas, 219 U.S. 217, 226 , 52 S. L. ed. 
tO3t,lO37,28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 
considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 
lay and collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to any census 
or enumeration." If you are not aware of the definition of the word "income" 
given by the US Supreme Coue it will appear as though the 16* 
Amendment cancelled out the two taxing clauses in the main body of the 
Constitution. 

In Brushaber, the Court stated the several contentions being made in 
the case and ruled: 
". .. the contentions under i t  (the 1P Amendment), if acceded to, would cause one 
provision of the Constitution to destroy another; that is, they would result in 
bringing the provisions of the Amendment exempting a direct tax from 
apportionment into irreconcilable conflict with the general requirement that all 
direct taxes be apportioned. ... This result, instead of simplifying the situation and 
making clear the limitations on the taxing power ... would creafe radical and 
destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 
apparent conflict between the two taxing clauses in the main body of the 
Constitution and the 16th Amendment. It didn't have the power to overturn 
those two taxing clauses but it did have the power to overturn the 16th 
Amendment as being unconstitutional. It chose to limit the authority of the 
16* Amendment by placing limitations on the word "income" in the 16* 
Amendment. You will see in the following cases where the Court made this 
limitation as being an indirect tax (excise tax) placed on an activity or 
privilege of incorporation and consequent activities as a corporation, the 
size of such excise tax being measured by the size of the corporate profit. 



The word "income" was ruled as having no other meaning than as being an 
indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 16& Amendment was 
allegedly passed in 1913, and thev all remained consistent and only had to 
reconcile minor differences, such as mining as opposed to manufacturing. 
This is where the crux of the matter lies for us and the income tax. All these 
courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 
SMIETANKA, 255 US 509 (1921), that the word 'cincome" had a specific 
legal meaning in the 16& Amendment. They further pointed to STRATTON'S 
INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 
defined the word "income" in the 1p Amendment 

Here is what STRA TTON'S says: 
"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 
decided in the Pollock Case that the income tax law of 1894 amounted in effect to 
a direct tax upon property, and was invalid because not apportioned accordinn to 
populations, as prescribed by the Constitution. The act of 1909 avoided this 
difficulty by imposing not an income tax, but an excise tax upon the conduct of 
business in a corporate capacity, measuring, however, the amount of tax by the 
income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 
"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, d 

as it was, after Congress had proposed to the legislatures of the several states the 
adoption of the 16th Amendment to the Constitution, but before the ratification of 
that Amendment-imposed an excise or privilege tax, and not in any sense a tax 
upon property or upon income merely as income. It was enacted in view of the 
decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 
759.15 SUP. S t  Rep. 673.158 U.S. 601 - 3 9  L. ed. 1108.15 Sup. C t  Rep. 912, which 
held the income tax provisions of a previous law (act of Auaust 27, 1894. 28 Stat 
at L. chap. 349, PP. 509. 553. 27 etc. U. S. Comp. Stat 1901, D. 2260) to be 
unconstitutional because amounting in effect to a direct tax upon property within 
the meanina of the Constitution. and because not apportioned in the manner 
required by that instrument'' 

The important key is "upon the conduct of business in a corporate 
capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 
individual, 

2) corporate income taxes are not taxes on the corporation's income 
but an excise tax measured by the size of the corporation's income, 
and 

3) any true federal income tax would be unconstitutional, if not 
apportioned. 

The only way they could levy a tax on corporations would be to levy an 
excise and not an income tax. Well ... Can they levy an excise tax, 



measured by the size of your earnings, on your salary? Do you have the 
same choice, that is required to levy an excise tax, that a corporation has, 
that is, to work or not to work? No. You have to work to feed yourself and 
your family, etc. and, in no way, is the right to work a privilege. Remember 
that government officials and their official literature state that the income 
tax is voluntary. Further, the head of the ATF officially testified, under oath 
before Congress in 1954, that the income tax was 100% voluntary. He was 
never charged with peQury nor did any member of Congress challenge his 
statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 
vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN 8 TRUST CO., 157 US 429 (1895) made the 

following rulings: 

---- - Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

V", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 



uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contrlbutlons to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when i t  is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction jetween types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 



by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word uvoluntary" before? The IRS gives notice to you each time that it 

refers to ccvoluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1 91 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon cor~orate 

privilenes.' Cooley, Const. Lim. 7* ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 9l3), the Court ruled: 

"As repeatedly pointed out by this court, the cor~oration tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privileae tax, and not in anv sense a tax 

uDon propertv or upon income merelv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years affer the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 



definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909. .. there would seem to be no room to doubt that the word must be qiven the 

same meaninn in all the Income Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16* 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16* Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 



"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 76* Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does . 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

undemtanding as to why it is constitutional, that is, not authorized by the 



constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16* Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (7920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 16* Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 



STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16" Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16* Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the 16th Amendment. In other 

words, if the tax had been an excise tax covered under the 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from a~~ortionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that i t  is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 



Comment: Here the Court is not only saying that the 16" Amendment 

conferred no new powers of taxation, but also that the 16" Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'" Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconversion of property" mentioned, applied to 

worklproperty converted to remuneration/compensation. 

Smietanka as in the Yd consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US.  170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 



Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without atmortionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16* Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16* 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say 

that section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was nrled to be an indimct 

tax and an excise tax imposed on a corporate ecis'vitjtf the question musf be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the ?a hposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 



the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in && 
v. Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

pmviously decided by the Court 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and subs&nce, without regard to 

form. Conqress cannot bv anv definition it may a d o ~ t  conclude the matter, since it 

cannot bv leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 



At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US.  Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgel that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment) 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntary. 

Dwight E. Davis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 1W/o enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 

These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 



A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,39f (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

&The individual income tax is a direct tax subject to apportionment 

*The corporate 'income' tax is an indirect tax, not subject to apportionment. 

*The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

ib The word 'income' is not defined in the Internal Revenue Code. 

ITP The 16" amendment did not authorize any new taxing powers. 

&- The taxing powers of the federal government were the same after the passage 

of the 16" amendment as were existent before the passage. 

W The 16" amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1e Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bil l  Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 



.The corporate 'income' tax is an indirect tax, not subject to apportionment 

.The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

Ib The word 'income' is not defined in the Internal Revenue Code. 

b The 16" amendment did not authorize any new taxing powers. 

b The taxing powers of the federal govemment were the same after the passage 

of the 1 6'h amendment as were existent before the passage. 

b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16* Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn% Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents fo prove your case. That's whv we don't relv 

on it. (Note: The federal govemment cannot admit to their "mistake" because they - 
have been fraudulen tly collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefire people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 



Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report 
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NOTICE and MOTION FOR RECUSAL 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Notice to Judge Enslin, and a Motion For Recusal of Magistrate Judge Ellen S. Carmody 

Notice To Judge Richard Enslen 

A clarification hearing was scheduled for January 18, 2005 at 11 a.m. in the Grand 

Rapids courtroom of Magistrate Judge Ellen S. Carmody. Plaintiffs had requested the 

hearing in order that Magistrate Carmody should explain and clarify her ruling of 

December 13, 2004, in which Carmody stated, "The Court being fully advised in the 

premises, having reviewed the motion and the response: IT IS HEREBY ORDERED that 

Plaintiffs' Motion for More Definite Statement (Dkt.5) is denied." 

In attendance were Charles F. Conces, William Price, Charles Redrnond, Nancy 

Beckwith, and Robert Warner, each being one of the 156 plaintiffs in this class action 

lawsuit. Charles F. Conces was the spokesperson for the entire class of plaintiffs, in 

accordance with Court Rules. 

After several court filings by the Plaintiffs and the DOJ attorneys, the issue came down 

to the matter of personal jurisdiction and subject matter jurisdiction of the Department of 

Justice (DOJ) to defend the Internal Revenue Service (IRS) in this action, and whether 

the IRS was a government agency or an outside agency of government, and whether 

immunity attached to the IRS fraudulent actions. 

The request for the clarification hearing was a legitimate attempt by Plaintiffs to discover 

the truth of the matters at issue and to place these clarifications on the record. 



"Pleadin~s are intended to serve as a means of arrivin~ at-fair and iust settlements of 

controversies between litigants. They should not raise barriers which prevent the 

achievement of that end... Proper pleading is important, but its importance consists in 

its effectiveness as a means to accomplish the end of a just judgmeni" MATY v. 

GRASSELLI CHEMICAL CO., 303 U.S. 197 (1938). 

The DOJ attorney had not placed anythmg on the record, which would support the 

assumption that the IRS is a governmental agency. Plaintiffs were seeking to establish if 

there were any supporting facts or evidence for the DOJ claim. 

"Unsupported contentions of material fact are not suffient on motion for summary 

judgment, but rather, material facts must be supported by affdavits and other 

testimony and documents that would be admissible in evidence at triaLn CINCO 

ENTERPRIES, INS. v BENSO, Okla, 890 P.2d 866 (1 994). 

"If discovery could uncover one or more substantial factual issues, plaintin was 

entitled to reasonable discovery to do so prior to district court's granting of motion for 

summary judgment. Fed Rules Civ. Proc. Rule 56(e), 28 U.S.C.A. Williamson v. U.S. 

Dept. Of Agriculture, 815 F.2d 368 (5& Cir. 1987). 

"... allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffient to call for the opportunity to offer supporting evidence. We cannot say with 

assurance that under the allegations of the pro se complaint, which we hold to less 

stringent standards than formal pleadings drafted by lawyers.. . Haines v. Kerner, 404 

US 51 9 (1 9 72). 



Plaintiffs had placed several issues on the record that established that the IRS has never 

been established as a governmental entity by an act of Congress. Plaintiffs had provided 

research done in Chrysler vs. Brown in footnote 23. 

Further, in the Diversified Metals case, the DOJ denied that the IRS is a government 

agency. Diversified Metal Prods., Inc. v. T-Bow Co. Trust, 78 AFTR 2d 5830, 96-2 

USTC par. 50,437 (D. Idaho1996). Therefore, the DOJ claim is barred by estoppel. 

Black's Law Dictionary (Seventh Edition): 

Estoppel, n., A bar that prevents one from asserting a claim or right that contradicts 

what one has said or done before or what has been legally established as true. 

It is also known that the Internal Revenue Service does not have the "franking privilege" 

that government agencies have, as a matter of course. 

The Internal Revenue Service had the opportunity to dispute the allegation that the IRS is 

h- a private corporation, when it was served with the lawsuit and before the lawsuit was 
-P-- 

filed, and chose not to reply. 

The terms of incorporation of the IRS can also reveal the true status of the Internal 

revenue Service. The IRS should be compelled by this court to produce such 

incorporation terms as evidence. 

The DOJ attorney filed a "United States' Notice of Non-Reply" to the Plaintiffs' 

"MOTION TO STRIKE 'UNITED STATES' MOTION TO DISMISS' and to the 

Plaintiffs' "NOTICE OF DEFAULT' and the Plaintiffs' "COUNTERCLAIM filed by 

Plaintiffs, thus leaving standing all of the above allegations, facts, and points of law as 

provided by the Plaintiffs. The DOJ attorney falsely stated that "With respect to the part 

of Mr. Conces's December 10,2004 Motion beginning on p. 8 and labeled NOTICE OF 

DEFAULT, the United States notes that the court denied Mr. Conces' application for 



entry of default on December 10, 2004, as the United States has filed an appearance and 

motions in this matter." Such statement does not state the truth, since the Magistrate 

Judge only denied the "Plaintiffs' Motion for More Definite Statement" and no other 

Order was given as to the "Notice Of Default" or as pertains to the "Counterclaim". 

Nothing has been placed on the record by the DOJ attorney by which a determination can 

be made by the Court pertaining to the "Notice Of Default" or the "Counterclaim". 

Therefore, they must be accepted as true and unrebutted, by the Court. 

MOTION FOR RECUSAL OF MAGISTRATE JUDGE ELLEN S. CARMODY 

At hearing, Magistrate Carmody stated that her Oath of Office was on file in the 

Clerk's offke and that she had taken the Oath. Magistrate Carmody appears to 

have violated her Oath to treat all litigants fairly and impartially. 

Judge Carmody violated the Code of Conduct for United States Judges in several 

respects. Each of the Plaintiffs, who were present at the hearing, is willing to 

make a sworn statement as to the conduct of Magistrate Judge Ellen Carmody, if 

Judge Enslen deems that such be necessary for recusal. 

From: CODE OF CONDUCT FOR UNITED STATES JUDGES1 

CANON1: A JUDGE SHOULD UPHOLD THE INTEGRITY AND 

INDEPENDENCE OF THE JUDICIARY 

"Although judges should be independent, they should comply with the law, as 

well as the provisions of this Code. Public confdence in the impartiality of the 

judiciary is maintained by the adherence of each judge to this responsibility. 



Conces had simply stated that Magistrate Carmody's allegation against him was 

not true. Magistrate Carmody used the presence of the Marshals as a threatening 

gesture against the Plaintiffs and the Spokesperson, Charles F. Conces. 

5. Magistrate Carmody's Order of denial of Plaintiffs' Motion For A More Definite 

Statement was a denial of the Plaintiffs' judicial due process to proceed under 

Rule 12 (e). The Motion was entirely proper and made for the proper purpose of 

discovering the truth as to whether the IRS can be defended by DOJ attorneys 

when the IRS commits acts of fraud and causes great and serious injury to the 

Plaintiffs. 

6.  Magistrate Carmody made her December 13, 2004 judgment of denial on the 

basis of false and misleading statements by the DOJ Attorney. Plaintiffs had listed 

the false and misleading statements by the DOJ Attorney in a prior court filing, 
- . -, 

and stated why each statement was false or misleading. At the hearing, the DOJ 

attorney did not object to the allegations by Charles F. Conces that the entire 

document that had been filed by the DOJ was false and misleading. Magistrate 

Carmody did not comment on the allegations and proceeded to end the hearing 

shortly thereafter, thus blocking further discussion of the matter. 

"Statements of counsel in their briefs or arguments are not sufficient for the 

purposes of granting a motion to dismiss or for summary judgment." TRZNSEY 

v PA GLL4R0, D. C. Pa. 1964,229 F. Supp. 647. 

7. Magistrate Carmody's lack of interest and lack of comment on the provably false 

and misleading statements by the DOJ attorney, Heather L. Richtarcsik, clearly 

showed a bias in favor of the DOJ attorney and, contrarily, Magistrate Carmody's 



vocal and threatening demeanor and fierce words against Charles F. Conces in 

regards to the perceived, but unproved allegation that Mr. Conces had made a 

false statement in the filings. Each Plaintiff, present at the hearing, strongly 

concluded that Magistrate Carmody had a strong bias in favor of the DOJ attorney 

and are willing to testify to that fact. 

8. Magistrate Carmody's denial of the Plaintiffs' "Motion For A More Definite 

Statement" had the appearance and the reality of effecting an obstruction of 

justice as sought by the Plaintiffs. The integrity of the Court was undermined and 

the United States was injured by the denial. The law states that all pertinent issues 

should be presented and a limitation by a judge of any of the pertinent issues is 

not permitted. Plaintiffs have lost all confidence in the capacity of Magistrate 

Carmody to act in a fair and impartial way toward the Plaintiffs. 
> -  - - 

9. It appears as though Magistrate Carmody had ex-parte communications with DOJ 

attorney, Heather L. Richtarcsik, before the hearing of January 18, 2005. There is 

some evidence to this effect. If Magistrate Carmody and Heather Richtarcsik wish 

to deny any ex-parte communications, Plaintiffs wish to question them separately 

in depositions. Plaintiffs are under the impression that Magistrate Carmody made 

arrangements with Heather Richtarsik that were biased heavily against the 

Plaintiffs. 

Plaintiffs respectfully pray that Magistrate Judge Ellen Carmody be recused fiom 

this case, for the reasons stated above. 

Date: 

Signed: 



Charles F. Conces 



February 2, 2005 Raymond Adams Waddle, Jr. 

PO6 357, Cosby, Tennessee 

Mark S. Kaizen, Certified Mail # 7003 0500 0001 1449 3850 
Designated Federal Officer Return Receipt Required 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 1 1 ~  

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5 :  04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 



Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the US. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law;h 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16'~ Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, lllinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 



Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1 - 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be equated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 



to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerelv, l~ 

A o n d  Adams Wa k~w' le 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1e Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There am also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and e t k t  of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effwt of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. .that is, i f  you accept an agent's statement concerning the law 

and i f  his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authorityrity See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409, 391; United States v. Stewart, 311 U.S. 60, 70 , 

108, and see, generally, In re Floyd Accepfances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article I, sec. 2, 

"Representatives and direct taxes shall be awrt ioned among the several 

States which may be included in this union, according to their respective 

Numbers. .." and also in Article I, sec. 9, "No Ca~itation, or other direct, 

Tax shall be laid, unless in pm~ortion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in hme in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as mled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the risht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administfators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise fax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take mot in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16'~ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially tme. The 

Amendment only applies to corporate pmfits, not to an unincorporated 

individual. 

Affer the 16h Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues wen? decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax wem. It overturned the 1894 income 

tax act because of lack of apportionment So you can see that the 

apportionment pmvision is very important 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 

31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propem which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, prouerhr which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 21 7 , 35 L. ed. 994, 3 Inters. Corn. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226 , 52 S. L. ed. 

lO3I,lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16h 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled= 



". .. the contentions under it (the 16& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simpli@ing the situation and 

making clear the limitations on the taxing power ... would create raclical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1@ Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overtztm me 166 

Amendment as being unconstitutional. It chose to limit the authority of the 

166 Amendment by placing limitations on the word "income" in the 166 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate pmfit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 166 Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the cnrx of the matter lies for us and the income tax. All these 

counts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 66 Amendment. They fudher pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 $h Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), fhe Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 

759.15 SUP. S t  Rep. 673,158 U.S. 601 -39 L. ed. 1108.15 SUP. C t  Rep. 912, which 

held the income tax provisions of a ~revious law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509. 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amountina in effect to a direct tax upon proper@ within 

the meaninq of the Constitution, and because not apportioned in the manner 

reauired by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any tnre federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the r i g h t  to work a privilege. Remember 

that government officials and their oficial literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirrect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartialfy, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the nrle of apportionment 

and indirect - under the ~ l e  of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax am both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's nrlings on the f f l  Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be W i r e d  away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This Wing maintains the distinction between fypes of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not pumhasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to 'Voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (191 1): 

This case defines excise faxes, in case you wonder i f  the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const Lim. 7b ed. 680." 

In U S v. WHITRIDGE, 231 US. 144,147 (1 913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, af&x Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or Mivilene tax, and not in anv sense a tax 

upon promrtv or upon income merehr as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 1bh 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lo we..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meaning in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court" 

Comment: So the word "income" has the same meaning after the 166 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supmme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income9 in the 166 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has fo do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

,"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely e n t e d  into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the I@ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations pmvided, except in the case 

of an American citizen working overseas or a fbreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer, 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



'prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 dings, alone, destroy the federal 

government's claim that the 16h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibid, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constiition permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years &er the 166 Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 1 e  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a bue excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the lbh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

pmvision was still active Mer the passage of the lbh Amendment In other 

words, if the tax had been an excise tax covered under the 1bh 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'h Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, shoukl not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions aduanced in argument to support it. .. " 
"...the whole purpose of the Amendment was to relieve ail income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LO WE, 247 US 165 (191 8): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16th Amendment 

conkrred no new powers of taxation, but also that the 16h Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (191 8): 

"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

woMproperty converted fo remuneration/compensation. 

Smietanka as in the Jd consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court" 

Bowers v. Kenbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequentJy passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without a~portionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1 918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1 e  Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16" 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could if ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400= "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the fwo and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has mled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US f 89,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modMed by the amendment, and that 

the latter also may have proper e W ,  it becomes essential to disfinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, acconffng to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv leaislation amr the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. 

This can be explained by the %oumes of income" mlings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballad gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballanl further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no ' ~ r o s s  income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the mle of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - W13/53 ) 
"Let me point this out now. This is where the sfnrctute diiks. Your income fax is 

a lW? voluntary tax and your liquor fax (A.T.F.) is a 100? enforced fax. Now the 

situation is as diflFerent as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable h r  the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in omler at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 1000A voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done f m l y  and voluntarily. 

SUMMARY POINTS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax, not subject to apportionment. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'~ amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



P The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16" Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson *om South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratZfyng and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - '7he Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wordng in some states in order to get their legislators to ram-  Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people wlho are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't r e l ~  

on it (Note: The federal government cannot admit to their "mistake" because they 

have been iiaudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contmy nature, 

con&ct Mr. Conces so that any necessary changes can be incorporated 

into this lieport. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et aL 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et aL, 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Midavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintic acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D. 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): ". .. 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers.. . 
Plaskey v. CIA, 953 F.z"~ 25, "Court errs if court dism'sses pro se litigant without 

instructions of how pleadings are dement and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119, 12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not Limited to: 1) JeEey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunity granted to a class however limited, having the effect to &wive another class 

however limited of a personal or property right, is just as clearly a denial of equal 

protection of the laws to the latter class as the immunity were in fmor oJ or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7& Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 came of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, eg., Curtis vs. Loether, 415 

U.S. 189,195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisrliction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy meeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) mises under the Constituiion or Imvs of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of diflerent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U S  C. 41( l), 28 USLA.  41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the r e k a l  to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fiaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refbed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualifj, himseg in any proceeding in which his imparhrhality might reasonably be 

questioned.. He shall alisqualrfi himserf in the following circumstances: Wirere he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries £?om this Honorable Court under the rulings and protections of the 

14' Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law7', by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain fundamental ridis, safepuarcied bv the first eipht 

amendments against federal action, were also safeguardid against stute action bv the 

due process of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 2 9  U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equdy protected against state invasion by the Due 

Process Clause of the Fourteenth Amendmeni. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)" GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

" m e  due process clause requies that every man shall have the protection of his day in 

court, and the beneJit of the general law, a law which hears before it condemns, which 

proceeds not arbitrananly or capriciously, but upon inquiry, and renders judgment only 

afer trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

11 0 US. 516, 535,4 S. Sup. Ci. I l l .  It, of course, tends to secure  equal@^ of bv in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principe of equality of 

application of the law. 'An men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxim showing the spirit in which 

Legislatures, executives and coum are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has Iong been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 US. 583. "Constitutional rights would be of little 

value if they could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of m*stence. " Gomillion v. Lightfoot, 364 US. 339.345. 

"...constitutional deprivations may not be jushxed by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENTUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right c m o t  be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of lve, the ordnary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a alistinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The urouertv that everv man has is his personal labor, as ii 6 

the original foundation of all other property so it is the most sacred and inviolable ... to 

hinder his employing [it] ... in what manner he thinks proper, without injury to his 

neighbor, is a phin violation of the most sacred propertyw. Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a Imufd business, and thereby acquire pecuniary profits, & 
prouertv, is indis~utable.~ TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constkution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been depnitely stated Without dorrbt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to en~age in anv of the 

common occu~ations of life, to acquire useful knowledjge, to lldarry, establkh a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall. 36; 

Butchers' Union Co. v. Crescent City Co ., I l l  US. 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, I36 US. 313 , 10 Sup 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578, 17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. Nau Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, B & Q. R R. v. McGuire, 219 US. 549 , 31 Sup. Ct. 259; 

Truax v. Raich, 239 U S  33,36 Sup. Ct. 7, L R A. 1916D,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 US. 590, 37 Sup. Ct. 662, L R A. 1917F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Ca v. Dodge, 246 US. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Trum v. Corr&an, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525,43 Sup. Ct. 394, 67 L Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass 474, 86 IV E. 925,128 Am Si. Rep. 439, 23 

L. R. A. (N. S.) 14%" MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRA'ITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tar to be imposed with 
respect to the doing of business in corporate form because it desired that the excise 

should be imoseal, approximately at least, with regmd to the amount of benefa 

presumably derived by such corporations from the current opmaiions of the 



government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. L ed 107, 419,31 

Sup. Ct, Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to taw a legitimate subject of taxation as afianchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from propertv which, considered bv itselL was not tauable," 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the tim~tafions which the Constitution 

imposes upon the right to levy &e taues, and ii could not be saki, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantid riiffmence between the carrying on of business bv the cortorations t a x 4  

and the same business when conducted bv a private firm or individual." FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

'2 monopoly is defined 'to be an instiution or allowance fiom the sovereign power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buyimg, selling, mking, working, or using of anything wherebv anv person or personsL 

bodies politic or cornorate, are sought to be restrained of anv freedom or libertv they 

had before or hindered in their Imuful trade.' All wants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons fiom getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful aade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintifls' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment," TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fbher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of exrexrsting. m e  corporation is 



an art~jicial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own proper@ are nafural riphts for the eniovment of 

which an excise cannot be imposed" 

Jerome H. Sheip Co. v. Amos, 100 Ha. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess proper@ is a ri~ht,  not a 

privilege ... The right to acquire and possess proper& cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the rnere right to 

possess the fruits thereof; as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizinx and 

receiving income or earnings is not a privilee that can be taxed. ..Since the right lo 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the nrodud of  the joint efforts of the state and the recwient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the swe as its share..." S i m  v. Ahrens el ad, 

271 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. CaL 1983): "[Aln unlawful or unauthorized 

exercise of power does not become legitimated or aufhorized by reason of habitude." 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B), IRS agents carried out wholly unlawfiil actions, including 

harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 



11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. UnitedStates, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act withouf the scope of the authority so defjned does 

not bind the princi~al, and all persons dealing with such agents are charped with 

knowledke of the plxlent of their authoriiy. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the jbnn in whkh the government functions, anvone entering into an 

arrangement wi#h fhe government takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himelf may be unmvare of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fkaudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

afidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16" Amendment Claim 



14)The IRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fiaudulent, misleading, and fklse. Such false claim is based on the wording of the 

16" Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarifj. the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratped on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'. While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 16" Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 

16) Exhibit "A" goes &her than the false and misleading statement as stated in the 

preceding paragraph and flirther contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power wanted bv the 



Constitution and the Sixteenth Amendment and made laws requirinn all 

individuals to pay tax" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16 '~  Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~  

Amendment unquestionably did not reauire all individuals to pay tax. See 

rulings on the force and authority of the 1 8  Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling ii was settled that the 

provisions of the 1@ Amendment conferred no new power of taxatioa." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect twes on income, whatever source derived' without apportionronsent 

among the several states, and without regard to any census or enumeration. It was 

not the purpose or effect of that amendment to bring anv new subject wain the 

taxing powm. * 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

"... the confusion is not inherent, but rather arlsesfrom the conclusion that the I& 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes And the far-reaching eflect of 

this erroneous assunption wiU be made clear by generalizing the many contentions 

advanced in argument to support it.. . * 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sideenth Amendmenl; although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent deciSwns, it 

does not extend the taxingpower to new or excepted subjects, ..." 



DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

''An examination of these and other provisions of the Act (The 1& Amendment) 

make it plain that the lezislative purpose was nof to fax property as such, or the 

mere conversion of property, but to tax the conduct of the business of cornorations 

organized for profit upon the gainful returns from their business operations. '" 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1 6  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect aaributed to them before the amendment 

was adopted " 
"As repeatedly held, this did not extend the taxing power to new subiecis... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixleenth Amendment authorize and support this tax and the attenrlant 

diminution; that is to say, does it bring within the taxing powers subjects 

ther-re excepted? The court below answered in the negative; and counsel for 

the government say= 'It is not, in view of recent decisions, contennded that this 

amendment rendered anything taxable as income that was not so taxuble before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the SEdeenth Amendment and made laws requiring all 

individuals to pay taw." As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16" 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 

429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laici, unless in 

proportion to the cens us...." 



"As to the states and their municipalities, this (contributions to expense of 

governmens) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part through wises  and indirect taxes upon 

luxuries and consumtion generally, to which direct taxatwn mav be added to the 

extent the rule of apportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of fiee persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three--#hs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratrpd July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be rnade within three years a#er the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed " 
The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possesswn and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinrler his ernlovine this strength and dexi& in what 

manner he thinks proper, without injury to his neiehbor, is a plain violation of this 



most sacred propem. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things exising when it wasframed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischkf and the 

remedy. State of Rho& Island v. The State of Massachusetfs, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'tares laid upon the manufmture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cornorate ~rivileaes. .' Coolq, Const Lim ? ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is &fined to be an inland imposition, sometimes upon the consurnpiion of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manuf@urer, and sometimes upon the vendor.* 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 



"/Tlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'[TIhis Court now has reiected the concent tlrat co&uiZ;Onal rights turn upon 

whether a governmental benefd is characterized as a "rightw or as a ''privilew. "'" 

Sugarman v. Dougall, 413 US. 634, 644 (1973) (quoting Graham v. Rkhardson, 

403 US. 365,374 (1971)). "ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 1913 after the 16' 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv C o n m s  aabpted the income as the measure of the tw to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefir presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S 107,165 , 55 S L. ed 107, 41 9, 

31 Sup. Ct Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subjed of taxation as a franchise or 

privilege, was not debarred by the Constirution from measuring the taxation by the 

total income, ahhough derived in part from propertv which, considered bv &elf, 

was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intendad to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in eflat to a 

direct tax upon property, and was invalid because not apportioned according to 



populations, as prescribed by the Constitution, The act of 1909 avoided this 

difJiculty by imposing not an income tax, but an m i s e  tax upon the conduct of 

business in a corporate capacih,, measuring, however, the amount of tax by the 

income of the cornoration." 

"Whatever diffxuliy there may be about a precise and scientiix defutition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveving rather the idea of gain or increase arising from cornorate 

activities. * DOYLE v. MlTCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further conf i i t ion  of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 St& 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WaU I, 16, that an 

individual was taxuble upon his urouortion of  the earnings of the cornoration 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, prof@, or inwme of any person entitled to the same, whether aIivided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confbsion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the I 6 Amendment), g acceded to, would cause one 

provision of the Constaution to destroy another; that is, thev would result in 

bringing the ~rovisions of the Amendmenl c~~enf~ting a dired tax from 

ap~ortionment into irreconcilable conflist with the general reauirement that aU 



direct taws be apportioned ... This result, instead of sinplz~ing the situation and 

... making clear the limitations on the taxing power would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 16" 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

speczjired level do not have to fde returns. " 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001  ...................................... 2 6  P a r t s  1, 31, 55,  1 5 6  
27 P a r t s  1 9 ,  53 ,  194 ,  250,  296  

6011 . .  ................................ - 2 6  P a r t s  31, 40, 55 ,  156 ,  3 0 1  
27 P a r t s  25 ,  53,  194  

6020 .............................................. P a r t s  53,  70  
6021  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  53 ,  70 
6031  .................................................... 2 6  P a r t  1 



The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and it3 accompanying regulafions, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amp1cYid by the regulations. When the stali.de and reguladons are so inexfricably 

intertwined, the &missal must be held to involve the construction of the statute." 

UNlTED STATES v. MERSKY, 361 US. 431,438 (1%0). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

**[Wje think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. ** 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 
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is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speczjiilly pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wiggleworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Ca v. Worthington, 141 US. 468, 474 , 12 S Sup. Ct. 55; Bendger v. 

United States, 192 U S  38, 5 5 ,  24 S Sup. Ct. 189." GOULD v. GOULD , 245 US. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

tesa;rj,, that his testimony, ~ i n b o d u c e ~  would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of the state and the recbient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ..." Sims v. Ahrens et all, 

2 71 S W Reporter at 730. 



20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meanina in all of  the Income Tax Acts of  Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definifely 

settled by decisions of this Courl. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in iis enactment and the subject-matter of its operation. It is at 

once auparent that its terns embrace corcorati0n.s and joint stock cony,anles or 

associalions which are omanized for prom, and have a cavilal stock represented by  

shares. Such joint stock companies, while dqfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue ads subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 FZd 575 (1943): 

"The Treasury cannot by interpretive regulafion make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can C o n m s ,  without 

apportionment, tax thd which is not income within the meaning of the 16th 

AmendmenL " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising uruier the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income wifhin the proper 

dejinirion of the term 'gross income'. Certatrtatnlv the term 'income' has no broader 



meaning in the Income Tw Act of 1913 than in that of 1909, and for the present 

pumose we assume there is no aVf5erence in its meaning as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 l?2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

" ... we sympathize with the taxpayer who in fact relies upon what he acceptk as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to dechre the 

law applicable to a given situation." (Carpenter v. Unifed States 495 F 2d 175 

at 184). 



24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inexirkably intertwinerij the disnrissal must be held lo involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431,438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a h u d  and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawful authority (ultra vires), and when Defendant's agents were 

conl?onted with such unlawful actions, Defendant's agents r e k d  to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry lefl unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRT. Our revenue system & based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." US. v. Tweel, 550 F.2d 297, 

299. See also US. v. Pru&n, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 



Fraud Deceit, deception, artzpce, or trickery operating prejudcially on the rights of 

another, and so intended, by inducing him to part with propenty or surrender some 

legal right. 23 Am J2d Fraud § 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a wor4 silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Suilzr, 241 111 521, 89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and vercyed with the taxpayer. Ako, any adjustments will be fully qiaineti; 

and the taxpayer will be informed of h M e r  rights." 

"lf the taxpayer claim. the assessment is wrong or has additional informarion 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action, " 

26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 



1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refbte the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refksed to refkte or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a malerial fact peculiarly within his knowledge and he fails without excuse to 

test& that his testimony, i f  introduced would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take ofsxial adion simply by giving oral approval to a letiter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the responden&' 

constitutional rights, when vindication of those rights has been rendered difficult or 



imossible bv the actions of other state off~ials. @. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if codtonted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)/ of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 



h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' fieedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an &davit in which damages are 

stated in regards to said Plaintiff. These afidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4" AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fblly stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4' Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of Iaw (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 



This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support ii. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fiaud under such duty. Plaintiffs' constitutional rights and 

protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaintiffs constitutional rights. * 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 



36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fa and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintsthe amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14'~ AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were idly stated herein. 



38) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to supporC il. " COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5' and 14' 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B. 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5* and 1 4 ~  Amendment Due 

Process requirement, after being hlly informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 



"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamental principles 

of procedural due process. 41.339-342.'' Tire Court goes on to say, 'The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine It compels the wage earner, trying to 

keep his family together, to be driven below the poverty leveLW "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the walL Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cf: 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process. " 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 
"1. The Horida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of h w  by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. 41. 80-93. 

(a) Procedural due process in the cont~xt of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded qpplkatrons for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 

(b) From the stan@oint of the application of the Due Process Clause it is inunaterial 

that the deprivation may be tenporary and nonfinal during the threeday post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifxs creation of a 

broad exception to the warrant requirement for intrusions in fruherance of tar 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the juement of the 

District Court and remanded for further proceedings is fortifd by the faci that 

construing the Act to permit the Government to seize and hold property on the mere 



good-faith allegation of an unpaid tax would raise serious constitutrional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjuliication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an oppofluniity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivaiion must be ma& Here the Government seized 

respondent's property and contends that it has absoiutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedj in the Tax Cour~" 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (196). 

" f i e  taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(196). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comrn'n of California, 271 US. 583. "Constitutional rights would be of little 

value vthey could be. . . indirectly denied," Smith v. Alhuright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefH to the State Pp. 542-544." KARMAN v. FORSSENICJS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of wawants of distraint, the making of 



the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental r i ' t s ,  safeguarded by the first eight 

amendments against federal adon, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a crim'nal prosecution." 

Grosjean v. American Press Co., 297 US. 233,243 -244 (1936). 

"We think the Court in B a s  had ample precedent for acknowledging that &e 

guarantees of the Bill of  Rights which are fundamental safeguards of  libertv immune 

from federal abridgmenl are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained and applied in Powell v. Alabama, 287 US. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders juement only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protedion of the general rules whiclr govern society. Hurtado v. California, 

11 0 U.S. 51 6,535 , 4  S Sup. Ct 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'Z'?iis is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the mid in which 

Lepislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be aerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 



the Fourteenth Amendment is intended to preserve, and that a purelv arbitrarv or 

capricious exercise of that power wherebv a wronnful and highlv injurious invasion of 

propertv rizhts, as here, is practicallv sanctioned and the owner stripped of all real 

remedy, is who& at variance with those principles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Inked, protection is not protection unless it does so. 

Immunitv granted to a class however limited, having the effect to dwrive another class 

however limited of  a personal or proper@ right, is just as clear& a denial of  equal 

protection of the laws to the latter class as if the immunity were in favor of; or the 

deprivation of rjght permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 



Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for h u d  and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of l a f i l  usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

cornmunications, which contained threatening, false, and fraudulent documents. 



50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have k e n  suffered by each Plaintiff and 

Plaintiffs h i l y ,  and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 



agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintfls affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRWATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiiends, acquaintances, businesses, banks, business associates, and others have 

been fiaudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 

law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 



the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the h l l  extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs afidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 



in occupations of "common right" to sustain their lives. The Constitution affords 

1 protections of our lives and property and rights. The Internal Revenue Manual 

I also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): " m e  individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrtcial entity which owes its existence and charter powers to the state; but &e 

individual's rkhts to live and own property are natural rights for the eniovment of  

which an arise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right i s  the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

tawed as a privileg~ " 

"Zncome is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et all, 271 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 



reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

62)Plaintiffs were deprived of their rightfhl protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16~' 



Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confmion is not inherent, but rather arises from the conclusion that the 1 8  

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, although direct, should not be subiect to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintifl's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 



removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

PlaintW s affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affied herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16& Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

coqbrate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 



citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 US. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, an4 upon conviction thereof. . . shall be punished for each offense by a 

_fine ... ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census...." And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes As to the federal government, it is 

attained in part through excises and indirect taxes upon luxuries and consumption generallv, 

to which direct taxation mav be arided to the extent the rule of  apportionment allows." 



" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of the earnings of the wrporation although not declared as Bvidenals, That decision 

was based upon the very special language of a clause of section 117 of the act (13 Staf. 282) 

that 'the gains and pro@& of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profas, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themrelves, and have been folbwed in aU communities fiom time immemorial, 

must therefore be free in this countty to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sw, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that fieedom which they claim as their birthrighf. It has been well said that 

'the property which every man has in his own labor, as it is the original foundaiwn of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterig in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who mght be disposed to enploy him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature annot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and d i t i o n  and mceipts of income is therefore not a "priviiege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to folow any lawful v&n and to 

make contracts is as completely within the protedion of the Constitution as the right to hold 

property fiee fiom unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by wnfract. The right, therefore, to conlract cannot be 

inftinged by the legislature without violating the leiier and spirit of the Constitutio~). Every 



POLLOCK stated, "...that such tax is a direct tax, and wid because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken." These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states. " Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

uThus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and inaIirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of unifoRnity were a w e d  in view of that distinction and those 

systems.. . " Pollock, 157 US 429,573. 



The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whok law. It diicriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legidation." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the US. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (19 1 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consunaption of commodities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privile~es. .' Cooley, Const. Lim. P ed 680." 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 



"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of beneft presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

US. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise 1231 

US. 399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proper@ which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not apportioned according to ~o~ulatwns,  as prescribed by the Constitution. The act of 

1909 avoided this drulty by inposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 

STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefrts of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other k i d  ofprofiabk business." 

"... the annual gains of such corporations are certain& to be taken as income for the purpose 

of measuring the amount of the tax" 

In 1916, the U.S. Supreme Court confirmed once again that the 16' Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the 16U Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance wifh the regulation of 

apportionment. " 



"...it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the I@ Amendment conferred no new power of taxaiion.. " 
". ..it was settled in Stratton's Independence ... that such tax is not a tax upon property ... 
true excise levied on the resull of the business.." 

Also in 19 16, the U.S. Supreme Court confirmed prior rulings on the 16& Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the conf~~~ion is not inherent, but rather arises from the conciusion that the 16U 

Amendment provides for a hitherto unknown power of taxation; that is, a power to lay an 

income tar which, d o u g h  direct, should not be subject to the regulation of qportionment 

applicable to aU other direct tams. And the far-reaching eflect of this erronwus assumption 

will be nmde clear by generalizing the nuuty contentions advamed in argument to support 

it. .." 
BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~  Amendment with the "apportionment" 

requirements: 

"...the whole purpose ofthe Amendment was to relieve all income Cams when imposed from 

at,aortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the timirations of 

the Constitution and harmonizing their operation. " 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or wepted 

subjecis.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 16' 

Amendment. 

" (The) Income Tax Ad of June 30, 1844 (chapter 173, 13 Stat 223,281,282), under which 

this court held, in Collector v. Hubburd, 12 Wall. I, 16, that an individual was taxable won his 

proaortion of the ear- of the wrwrotion although not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 SCal. 282) 

that 'the gains and profirs of all cortpanies, whether incorporated or partnership, other than 



the companies speczrwd in this section, shall be included in estimahmahng the annual gains, 

profir, or income of any person entitled to the same, whether divided or othenuise. ' The act of 

I913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free fiom the normal tax imosed uuon individuals, subiecting 

them to the graduated surtaxes or& when received as dividends (38 Stat. 167, parag~ph B), 

and subjecting the interest of an individual shareholder in the undivided gains and prof* of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permilting gains and profi  to 

accumulate instead of being divided or dstribuled" SOUTIIERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An (?~~miMltion of these and other provisions of the Act (The I@ Amendment) make ii plain 

that the legislative purpose was not to taw property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profa upon the gainful 

retuntsfiom their business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising u&r the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income witirin the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no difference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court codinned prior rulings: 

"Tk I@ Amendment must be construed in connection wiih the taxing clauses of the original 

Constitution and the eflect attributed to them before the amendment was adopted" 

"As repeaedy hdd, this did not extend the taxing power to new subjem ... " 
"...it becomes essentiul to distinguish between what is and is not 'income', as the term is there 

used." 



"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Strailon's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and eflect, save only as naodfied by the amendment, and that the lailer also may have 

proper eflect, it bewmes essential to &tinguish between what is and what is not 'inwme, ' as 

the term is there used and to apply the dislinction, as cases arise, according to truth and 

substance, witlrout regard to form Conaress cannot bv any definition it mav adopt wnclude 

the nra#er, since i# cannot bv lepislaiion alter the Constitution, from which alone it derives ifs 

power to legisla&, and within whose limirations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his conpensation be prohibited it can find no jus~@cation in the 

taxution of other inwme as to which there is no prohibilion; for, of course, doing what the 

Constitution permiis gives no license to do what itprohibitk " 

EVANS mher  ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore m p t e d ?  The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendmenf rendered anything taxable as income that was 

not so Carable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'inwme' was so necessary in ifs administration..." 

"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 



1909, and that it has the same scope of meaning was in effect decided in Southern Paczfic v 

Lowe ..., where it was assumed for the purpose of decision that there was no dgference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. R7ren we add to this, Eisner v Mwomber.. .the &#nition of 

'income' which was applied was adoped from Shation's Independence v Howberf, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Conpress 

that was given to it in the Corporation Excise Tax Act, and that what that meaning is has now 

become &#n&ly settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 

The word b'income" has been wrongfblly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongfbl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Congress, without c~~vorfwnment~ 

tax that which is not income within the meaning of the 16th amend men^ " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taration is based upon voluntaty assessment &payment, not upon disirainL" 



The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in US. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liabilio ..." BALLARD gives us two usehl explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD Wher  ruled that "... 'gross income' means the total sales, less the cost of 

goods sow plus any income fiom investments and from incidentd or outside operations or 

sources. 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 16& Amendment. 

INESCAPABLE CONCLUSIONS 

.The iruiividual income tax is a direct tax subject to apportionment. 

.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

PlaintiHs are not subject to excises laid on corporate privileges. 

.The 16fh amendment only applies to 'income' as deJined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

.Occupations of "common right" cannot be hindered and are rights of Peedom necessarily 

covered by the common law of the US. Constitution. 

F The word 'income ' is not deJined in the Internal Revenue Code. 

b The 16' amendment did not authorize any new tax9ng powers. 

b The taxing powers of the federal government were the same a f t r  the passage of the 16' 

amendment as were existent before the passage. 

b The IM agents are guilty of @aud by refiing to respond to questions @om Plaint& 

according to court ruling precedence. 

F The 1 6  amendment kept the corporate excise tax in the category of indwect tax and did not 

aflect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 



May 13,2003 

(Editofs Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants, when it wants. how it wants with almost 
corndete immunitv." retired Internal Revenue Setvice official Tornmv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former US. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national pditicd figures for no reason other than b redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testiiied. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentSds, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance CommMee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conchsions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



'REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 16& Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Memmll, 332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243fi.S. 389, 409 , 391; United States v. Stewart, 373 U.S. 60, 70., 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers.. . " and also in Article I, see. 9, "No Capitation, or other direct, 

Tax shall be laid. unless in ~ r o ~ o r t i o n  to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

dire& tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in I909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

111 US 746 (1884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is pro~erty, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

( I  921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  a/., Administrators v. United States, 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes) ? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citirgns 

who would disagree with the notion that the telephone or gasoline a& not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16* Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16* Amendment 

The IRS claims that the 16& Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16& Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16& Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmersy Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to ditect taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do no t  It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1 91 3): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 
with respect to the doing of business in corporate form because it desired that the 
excise should be imposed, approximately at least, with regard to the amount of 
benefit presumably derived by such corporations from the current operations of 
the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed. 107, 419, 
31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 
exercising the right to tax a legitimate subject of taxation as a franchise or 
privilege, was not debarred by the Constitution from measuring the taxation by 



the total income, although derived in part from pro~ertv which, considered by 
itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 I), this is also stated: 
"It is therefore well settled by the decisions of this court that when the sovereign 
authority has exercised the right to tax a legitimate subject of taxation as an 
exercise of a franchise or privilege, it is no objection that the measure of taxation 
is found in the income produced in part from property which of itself considered 
is nontaxable. Applying that doctrine to this case, the measure of taxation being 
the income of the corporation from all sources, as that is but the measure of a 
privilege tax within the lawful authority of Congress to impose, it is no valid 
objection that this measure includes, in part, at least, pro~ertv which, as such, 
could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 
142 U.S. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. C t  Rep. 121, 163, as 
interpreted in Galveston, H. & S. A. R. Co. v. Texas, 219 U.S. 217, 226 , 52 S. L. ed. 
tO3t,lO37,28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 
considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 
lay and collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to any census 
or enumeration." If you are not aware of the definition of the word "income" 
given by the US Supreme Coue it will appear as though the 16* 
Amendment cancelled out the two taxing clauses in the main body of the 
Constitution. 

In Brushaber, the Court stated the several contentions being made in 
the case and ruled: 
". .. the contentions under i t  (the 1P Amendment), if acceded to, would cause one 
provision of the Constitution to destroy another; that is, they would result in 
bringing the provisions of the Amendment exempting a direct tax from 
apportionment into irreconcilable conflict with the general requirement that all 
direct taxes be apportioned. ... This result, instead of simplifying the situation and 
making clear the limitations on the taxing power ... would creafe radical and 
destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 
apparent conflict between the two taxing clauses in the main body of the 
Constitution and the 16th Amendment. It didn't have the power to overturn 
those two taxing clauses but it did have the power to overturn the 16th 
Amendment as being unconstitutional. It chose to limit the authority of the 
16* Amendment by placing limitations on the word "income" in the 16* 
Amendment. You will see in the following cases where the Court made this 
limitation as being an indirect tax (excise tax) placed on an activity or 
privilege of incorporation and consequent activities as a corporation, the 
size of such excise tax being measured by the size of the corporate profit. 



The word "income" was ruled as having no other meaning than as being an 
indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 16& Amendment was 
allegedly passed in 1913, and thev all remained consistent and only had to 
reconcile minor differences, such as mining as opposed to manufacturing. 
This is where the crux of the matter lies for us and the income tax. All these 
courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 
SMIETANKA, 255 US 509 (1921), that the word 'cincome" had a specific 
legal meaning in the 16& Amendment. They further pointed to STRATTON'S 
INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 
defined the word "income" in the 1p Amendment 

Here is what STRA TTON'S says: 
"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 
decided in the Pollock Case that the income tax law of 1894 amounted in effect to 
a direct tax upon property, and was invalid because not apportioned accordinn to 
populations, as prescribed by the Constitution. The act of 1909 avoided this 
difficulty by imposing not an income tax, but an excise tax upon the conduct of 
business in a corporate capacity, measuring, however, the amount of tax by the 
income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 
"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, d 

as it was, after Congress had proposed to the legislatures of the several states the 
adoption of the 16th Amendment to the Constitution, but before the ratification of 
that Amendment-imposed an excise or privilege tax, and not in any sense a tax 
upon property or upon income merely as income. It was enacted in view of the 
decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 
759.15 SUP. S t  Rep. 673.158 U.S. 601 - 3 9  L. ed. 1108.15 Sup. C t  Rep. 912, which 
held the income tax provisions of a previous law (act of Auaust 27, 1894. 28 Stat 
at L. chap. 349, PP. 509. 553. 27 etc. U. S. Comp. Stat 1901, D. 2260) to be 
unconstitutional because amounting in effect to a direct tax upon property within 
the meanina of the Constitution. and because not apportioned in the manner 
required by that instrument'' 

The important key is "upon the conduct of business in a corporate 
capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 
individual, 

2) corporate income taxes are not taxes on the corporation's income 
but an excise tax measured by the size of the corporation's income, 
and 

3) any true federal income tax would be unconstitutional, if not 
apportioned. 

The only way they could levy a tax on corporations would be to levy an 
excise and not an income tax. Well ... Can they levy an excise tax, 



measured by the size of your earnings, on your salary? Do you have the 
same choice, that is required to levy an excise tax, that a corporation has, 
that is, to work or not to work? No. You have to work to feed yourself and 
your family, etc. and, in no way, is the right to work a privilege. Remember 
that government officials and their official literature state that the income 
tax is voluntary. Further, the head of the ATF officially testified, under oath 
before Congress in 1954, that the income tax was 100% voluntary. He was 
never charged with peQury nor did any member of Congress challenge his 
statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 
vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN 8 TRUST CO., 157 US 429 (1895) made the 

following rulings: 

---- - Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

V", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 

only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 



uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contrlbutlons to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when i t  is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 

Comment: This ruling maintains the distinction jetween types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 



by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word uvoluntary" before? The IRS gives notice to you each time that it 

refers to ccvoluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1 91 1): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon cor~orate 

privilenes.' Cooley, Const. Lim. 7* ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 9l3), the Court ruled: 

"As repeatedly pointed out by this court, the cor~oration tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privileae tax, and not in anv sense a tax 

uDon propertv or upon income merelv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years affer the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 



definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909. .. there would seem to be no room to doubt that the word must be qiven the 

same meaninn in all the Income Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16* 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16* Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 



"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 76* Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does . 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 



constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16* Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (7920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years affer the 16* Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 



STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16" Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16" Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16* Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer the passage of the 16th Amendment. In other 

words, if the tax had been an excise tax covered under the 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from a~~ortionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 

Comment: The first quote states that i t  is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 



Comment: Here the Court is not only saying that the 16" Amendment 

conferred no new powers of taxation, but also that the 16" Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'" Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconversion of property" mentioned, applied to 

worklproperty converted to remuneration/compensation. 

Smietanka as in the Yd consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US.  170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 



Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without atmortionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16* Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16* 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say 

that section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 

corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was nrled to be an indimct 

tax and an excise tax imposed on a corporate ecis'vitjtf the question musf be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the ?a hposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 



the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in && 
v. Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

pmviously decided by the Court 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and subs&nce, without regard to 

form. Conqress cannot bv anv definition it may a d o ~ t  conclude the matter, since it 

cannot bv leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 

to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 



At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US.  Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgel that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment) 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntary. 

Dwight E. Davis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 1W/o enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 

These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 



A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,39f (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

&The individual income tax is a direct tax subject to apportionment 

*The corporate 'income' tax is an indirect tax, not subject to apportionment. 

*The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

ib The word 'income' is not defined in the Internal Revenue Code. 

ITP The 16" amendment did not authorize any new taxing powers. 

&- The taxing powers of the federal government were the same after the passage 

of the 16" amendment as were existent before the passage. 

W The 16" amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1e Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bil l  Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 



.The corporate 'income' tax is an indirect tax, not subject to apportionment 

.The 16" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

Ib The word 'income' is not defined in the Internal Revenue Code. 

b The 16" amendment did not authorize any new taxing powers. 

b The taxing powers of the federal govemment were the same after the passage 

of the 1 6'h amendment as were existent before the passage. 

b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16* Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn% Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents fo prove your case. That's whv we don't relv 

on it. (Note: The federal govemment cannot admit to their "mistake" because they - 
have been fraudulen tly collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefire people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 



Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 5: 04 CV 0101 

Hon. Richard Allen Enslen 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

k- 
/ Defendant 

Contact Pro Se Plaintiff, 

acting group spokesperson, 

Charles F. Conces, 

9523 Pine Hill Dr., 

Battle Creek, Michigan 49017, 

County of Calhoun, 

Phone 1-269-964-7025 



NOTICE and MOTION FOR RECUSAL 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Notice to Judge Enslin, and a Motion For Recusal of Magistrate Judge Ellen S. Carmody 

Notice To Judge Richard Enslen 

A clarification hearing was scheduled for January 18, 2005 at 11 a.m. in the Grand 

Rapids courtroom of Magistrate Judge Ellen S. Carmody. Plaintiffs had requested the 

hearing in order that Magistrate Carmody should explain and clarify her ruling of 

December 13, 2004, in which Carmody stated, "The Court being fully advised in the 

premises, having reviewed the motion and the response: IT IS HEREBY ORDERED that 

Plaintiffs' Motion for More Definite Statement (Dkt.5) is denied." 

In attendance were Charles F. Conces, William Price, Charles Redrnond, Nancy 

Beckwith, and Robert Warner, each being one of the 156 plaintiffs in this class action 

lawsuit. Charles F. Conces was the spokesperson for the entire class of plaintiffs, in 

accordance with Court Rules. 

After several court filings by the Plaintiffs and the DOJ attorneys, the issue came down 

to the matter of personal jurisdiction and subject matter jurisdiction of the Department of 

Justice (DOJ) to defend the Internal Revenue Service (IRS) in this action, and whether 

the IRS was a government agency or an outside agency of government, and whether 

immunity attached to the IRS fraudulent actions. 

The request for the clarification hearing was a legitimate attempt by Plaintiffs to discover 

the truth of the matters at issue and to place these clarifications on the record. 



"Pleadin~s are intended to serve as a means of arrivin~ at-fair and iust settlements of 

controversies between litigants. They should not raise barriers which prevent the 

achievement of that end... Proper pleading is important, but its importance consists in 

its effectiveness as a means to accomplish the end of a just judgmeni" MATY v. 

GRASSELLI CHEMICAL CO., 303 U.S. 197 (1938). 

The DOJ attorney had not placed anythmg on the record, which would support the 

assumption that the IRS is a governmental agency. Plaintiffs were seeking to establish if 

there were any supporting facts or evidence for the DOJ claim. 

"Unsupported contentions of material fact are not suffient on motion for summary 

judgment, but rather, material facts must be supported by affdavits and other 

testimony and documents that would be admissible in evidence at triaLn CINCO 

ENTERPRIES, INS. v BENSO, Okla, 890 P.2d 866 (1 994). 

"If discovery could uncover one or more substantial factual issues, plaintin was 

entitled to reasonable discovery to do so prior to district court's granting of motion for 

summary judgment. Fed Rules Civ. Proc. Rule 56(e), 28 U.S.C.A. Williamson v. U.S. 

Dept. Of Agriculture, 815 F.2d 368 (5& Cir. 1987). 

"... allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffient to call for the opportunity to offer supporting evidence. We cannot say with 

assurance that under the allegations of the pro se complaint, which we hold to less 

stringent standards than formal pleadings drafted by lawyers.. . Haines v. Kerner, 404 

US 51 9 (1 9 72). 



Plaintiffs had placed several issues on the record that established that the IRS has never 

been established as a governmental entity by an act of Congress. Plaintiffs had provided 

research done in Chrysler vs. Brown in footnote 23. 

Further, in the Diversified Metals case, the DOJ denied that the IRS is a government 

agency. Diversified Metal Prods., Inc. v. T-Bow Co. Trust, 78 AFTR 2d 5830, 96-2 

USTC par. 50,437 (D. Idaho1996). Therefore, the DOJ claim is barred by estoppel. 

Black's Law Dictionary (Seventh Edition): 

Estoppel, n., A bar that prevents one from asserting a claim or right that contradicts 

what one has said or done before or what has been legally established as true. 

It is also known that the Internal Revenue Service does not have the "franking privilege" 

that government agencies have, as a matter of course. 

The Internal Revenue Service had the opportunity to dispute the allegation that the IRS is 

h- a private corporation, when it was served with the lawsuit and before the lawsuit was 
-P-- 

filed, and chose not to reply. 

The terms of incorporation of the IRS can also reveal the true status of the Internal 

revenue Service. The IRS should be compelled by this court to produce such 

incorporation terms as evidence. 

The DOJ attorney filed a "United States' Notice of Non-Reply" to the Plaintiffs' 

"MOTION TO STRIKE 'UNITED STATES' MOTION TO DISMISS' and to the 

Plaintiffs' "NOTICE OF DEFAULT' and the Plaintiffs' "COUNTERCLAIM filed by 

Plaintiffs, thus leaving standing all of the above allegations, facts, and points of law as 

provided by the Plaintiffs. The DOJ attorney falsely stated that "With respect to the part 

of Mr. Conces's December 10,2004 Motion beginning on p. 8 and labeled NOTICE OF 

DEFAULT, the United States notes that the court denied Mr. Conces' application for 



entry of default on December 10, 2004, as the United States has filed an appearance and 

motions in this matter." Such statement does not state the truth, since the Magistrate 

Judge only denied the "Plaintiffs' Motion for More Definite Statement" and no other 

Order was given as to the "Notice Of Default" or as pertains to the "Counterclaim". 

Nothing has been placed on the record by the DOJ attorney by which a determination can 

be made by the Court pertaining to the "Notice Of Default" or the "Counterclaim". 

Therefore, they must be accepted as true and unrebutted, by the Court. 

MOTION FOR RECUSAL OF MAGISTRATE JUDGE ELLEN S. CARMODY 

At hearing, Magistrate Carmody stated that her Oath of Office was on file in the 

Clerk's offke and that she had taken the Oath. Magistrate Carmody appears to 

have violated her Oath to treat all litigants fairly and impartially. 

Judge Carmody violated the Code of Conduct for United States Judges in several 

respects. Each of the Plaintiffs, who were present at the hearing, is willing to 

make a sworn statement as to the conduct of Magistrate Judge Ellen Carmody, if 

Judge Enslen deems that such be necessary for recusal. 

From: CODE OF CONDUCT FOR UNITED STATES JUDGES1 

CANON1: A JUDGE SHOULD UPHOLD THE INTEGRITY AND 

INDEPENDENCE OF THE JUDICIARY 

"Although judges should be independent, they should comply with the law, as 

well as the provisions of this Code. Public confdence in the impartiality of the 

judiciary is maintained by the adherence of each judge to this responsibility. 



Conces had simply stated that Magistrate Carmody's allegation against him was 

not true. Magistrate Carmody used the presence of the Marshals as a threatening 

gesture against the Plaintiffs and the Spokesperson, Charles F. Conces. 

5. Magistrate Carmody's Order of denial of Plaintiffs' Motion For A More Definite 

Statement was a denial of the Plaintiffs' judicial due process to proceed under 

Rule 12 (e). The Motion was entirely proper and made for the proper purpose of 

discovering the truth as to whether the IRS can be defended by DOJ attorneys 

when the IRS commits acts of fraud and causes great and serious injury to the 

Plaintiffs. 

6.  Magistrate Carmody made her December 13, 2004 judgment of denial on the 

basis of false and misleading statements by the DOJ Attorney. Plaintiffs had listed 

the false and misleading statements by the DOJ Attorney in a prior court filing, 
- . -, 

and stated why each statement was false or misleading. At the hearing, the DOJ 

attorney did not object to the allegations by Charles F. Conces that the entire 

document that had been filed by the DOJ was false and misleading. Magistrate 

Carmody did not comment on the allegations and proceeded to end the hearing 

shortly thereafter, thus blocking further discussion of the matter. 

"Statements of counsel in their briefs or arguments are not sufficient for the 

purposes of granting a motion to dismiss or for summary judgment." TRZNSEY 

v PA GLL4R0, D. C. Pa. 1964,229 F. Supp. 647. 

7. Magistrate Carmody's lack of interest and lack of comment on the provably false 

and misleading statements by the DOJ attorney, Heather L. Richtarcsik, clearly 

showed a bias in favor of the DOJ attorney and, contrarily, Magistrate Carmody's 



vocal and threatening demeanor and fierce words against Charles F. Conces in 

regards to the perceived, but unproved allegation that Mr. Conces had made a 

false statement in the filings. Each Plaintiff, present at the hearing, strongly 

concluded that Magistrate Carmody had a strong bias in favor of the DOJ attorney 

and are willing to testify to that fact. 

8. Magistrate Carmody's denial of the Plaintiffs' "Motion For A More Definite 

Statement" had the appearance and the reality of effecting an obstruction of 

justice as sought by the Plaintiffs. The integrity of the Court was undermined and 

the United States was injured by the denial. The law states that all pertinent issues 

should be presented and a limitation by a judge of any of the pertinent issues is 

not permitted. Plaintiffs have lost all confidence in the capacity of Magistrate 

Carmody to act in a fair and impartial way toward the Plaintiffs. 
> -  - - 

9. It appears as though Magistrate Carmody had ex-parte communications with DOJ 

attorney, Heather L. Richtarcsik, before the hearing of January 18, 2005. There is 

some evidence to this effect. If Magistrate Carmody and Heather Richtarcsik wish 

to deny any ex-parte communications, Plaintiffs wish to question them separately 

in depositions. Plaintiffs are under the impression that Magistrate Carmody made 

arrangements with Heather Richtarsik that were biased heavily against the 

Plaintiffs. 

Plaintiffs respectfully pray that Magistrate Judge Ellen Carmody be recused fiom 

this case, for the reasons stated above. 

Date: 

Signed: 



Charles F. Conces 





Jerry W. Babb 

212 Glen Dr. 

Greer, S. C. 29651 

February, 4'" 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintii in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the lntemal Revenue Service, Mark Everson, JelTery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. They need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that 1 am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under cdor of la# using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U .S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16'~ Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS ofice, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 



Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be equated with fraud, as ruled in US. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321,6323, and 6331 and rebut 



the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Othefwise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

Jerry W. Babb 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D". 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): " ... 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

suffient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers ... " 
Plaskey v. CIA, 953 ~ . 2 " ~  25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repairpleadings. " 

2 )  The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 1 "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) J e sey  D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited. havina the effect to deprive another class 

however limited of  a personal or propertv riaht. is just as clearlv a denial of equal 

protection of the laws to the latter class as if the immunity were in favor of; or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought fi-om the Internal Revenue Service and not fi-om the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7fh Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claim should be 

characterized in the same way, Wilson vs. Garcia, 471 US. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been urovided at common law. See, cg., Curtis vs. Loether, 415 

U.S. 189, 195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws ofthe United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws of  the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of di f fent  States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects.' Jud Code, 24(1), 28 US. C 41 ( I), 28 US. C.A. 41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fiaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refbsed to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 US. Code 455:I'Any justice, judge or magistrate of the United States shall 

disqualzfi himself in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualli_fl himelfin the following circumstances: Where he has 

a personal bias or prejudice concerning a party. .. " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries fiom this Honorable Court under the rulings and protections of the 

1 4 ~  Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fkaud. 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due process of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)" GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders ju&ment only 

after trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 U.S. 51 6,535,4 S. Sup. Ct. 111. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of l i f ,  

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all maxims showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Califrnia, 271 US. 583 . "Constitutional rights would be of little 

value ifthey could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339,345. 

". . .constitutional deprivations may not be justzjied by some remote administrative 

benefit to the Statei Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege fiom the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of life, the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right lo pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The prover& that everv man has is his versonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable.. .to 

hinder his employing [it] ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary profits, & 
propertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution. tt U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~ ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to e n m e  in anv of the 

common occupations of life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 WalL 36; 

Butchers' Union Co. v. Crescent City Co ., I11 US. 746, 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356 , 6 Sup. Ct 1064; Minnesota v. Bar er, 136 US. 313, 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578,17 Sup. Ct 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539, 3 Ann. Cas. 1133; Twining v. New Jersey 211 US. 78, 

29 Sup. Ct 14; Chicago, B. & Q. R. R. v. McGuire, 219 US. 549, 31 Sup. Ct. 259; 

Truax v. Raich, 239 US. 33,36 Sup. Ct. 7, L. R. A. 19160,545, Ann. Cas. 191 7B, 283; 

Adams v. Tanner, 224 US. 590 , 37 Sup. Ct 662, L. R. A. 1917F, 1163, Ann. Cas. 

191 70, 973; New York Life Ins. Co. v. Dodge, 246 US. 357, 38 Sup. Ct 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 US. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525 , 43 Sup. Ct. 394, 67 L. Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474,86 N. E. 925, 128 A m  St. Rep. 439, 23 

L. R. A. (n. S.) 14% " MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed & 
respect to the doina of business in corporate form because it desired that the excise 

should be imosed, approximately at least, with regard to the amount of benefit 



presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107, 165 , 55 S. L. ed 107, 41 9, 31 

Sup. Ct. Rep. 342, An& Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from prouertv which, considered bv itselL was not taxable. " 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrvina on of business bv the coruorations tawed, 

and the same business when conducted bv a urivate firm or individual" FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

"A monopoly is defined 'to be an institution or allowance from the sovereign power of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv uerson or persons, 

bodies uolitic or cornorate, are soupht to be restrained of anv freedom or libertv thev 

had before or hindered in their lawful trade.' All grants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. T h e  are void because tha, interfere with 

the libertv of the individual to mrsue a lawful trade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

'54 law which operates to make lawful such a wrong as is described in plaintiffs' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artijicial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own propertv are natural rights for the eniovment of  

which an excise cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man isfree to 

lay hand upon his own property. To acquire and possess propertv is a right. not a 

privilepe ... The right to acquire and possess ~ r o ~ e r t v  cannot alone be made the subiect 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S. W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 

"Income is necessarilv the moduct of the joint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share..." Sims v. Ahrens et aL, 

2 71 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fiaud. 

In re Benny, 29 B.R 754, 762 (N.D. Cal. 1983): 'YA/n unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude. " 
See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defi-auded Plaintiffs and misapplied the 

law. By means of the fi-aud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 



harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

ffPublic officers are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act without the scope of the authoritv so defined does 

not bind the urinciual, and all uersons dealing with such agents are charped with 

knowledne of the extent of their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Khatever the form in which the government functions, anyone enter in^ into an 

arranaement with the aovernment takes a risk of having accurately ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himself may be unaware of tire limitations upon his authority." Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fiaudulently 

misapplied by the IRS in many instances. 

13)Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 



Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 1 6 ~ ~  Amendment Claim 

14)The IRS, in its official papers, documents, and mailings, claims that the 16 '~ 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

16& Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratified on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16)Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit " A  it states, "Congress used the Dower granted bv the 

Constitution and the Sixteenth Amendment and made laws reuuiring all 

individuals to pay tax" Said statement is entirely false, fiaudulent, and 

misleading, as shown by the following court rulings. The 16 '~ Amendment 

conferred no new powers of taxation on the federal government. The 1 6 ~  

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 16'~ Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

". . .it manvestt'y disregards the fact that by the previous ruling it was settled that the 

provisions of the ldh Amendment conferred no new power of taxatioa. " 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, lfrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the pumose or effect of  that amendment to brine any new subject within the 

taxing vower." 

BRUSHABER v UNlON PACIFIC R CO., 240 US 1.11 (1916): 

".. . the confusion is not inherent, but rather arises from the conclusion that the 1 gh 
Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. . . " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

' Y n  examination of these and other provisions of the Act (The ldh Amendment) 

make it plain that the lepislative purpose was not to tax proper@ as such. or the 

mere conversion of propertv, but to tax the conduct of the business of corporations 

organized for profit uuon the painful returns from their business operations. " 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The ldh Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted " 

"As repeatedlv held. this did not extend the taxing power to new subjects ... " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Saeenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Conaress used the power wanted bv the 

Constitution and the Sixteenth Amendment and made laws reauirina all 

individuals to pay tax " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 1 6 ' ~  

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 



429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census. ... " 
"As to the states and their municipalities, this (contributions to expense of 

government) is reached largely through the imposition of direct taxes. As to the 

federal government, it is attained in part throuph excises and indirect taxes upon 

luyuries and consumption aenerallv, to which direct taxation mav be added to the 

extent the rule of auportionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-jifths of all other persons.' This was amended by the second section of 

the fourteenth amendment, declared ratified July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be made within three years after the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 



inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emulovin~ this strenzth and dexteritv in what 

manner he thinks prouer, without iniurv to his neikhbor, is a plain violation of this 

most sacred ~ropertv. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollockvs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate bbincome" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cornorate urivile~es. ' Cooley, ConsL Lim ?' ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 



The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1%5): 

"fTlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occupations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution, " 

"'ITlhis Court now has rejected the concept that constitutional rights turn upon 

whether a governmental benefit is characterized as a "right" or as a "privilege. ""' 
Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 U.S. 365,374 (1971)). " ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 after the 1 6 ~  

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure of  the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

acise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107, 165, 55 S. L. ed 107, 419, 

31 Sup. Ct. Rep. 342, Ann, Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 



total income, although derived in part from propertv which, considered bv itself, 

was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to a 

direct tax upon property, and was invalid because not apportioned accordina to 

po~ulations, as prescribed by the Constitution. m e  act of 1909 avoided this 

d@j?culty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate ca~acitv. measurina, however, the amount of tax bv the 

income of the corporation." 

"Whatever dif$culty there may be about a precise and scientific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

trucj convetring rather the idea o f  pain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. L O W ,  247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an 

individual was taxable upon his aroportion of the earninps of the corporation 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) that 'the gains and 

profits of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, profrts, or income of any person entitled to the same, whether divided or 

otherwise. "' 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the 1 @ Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

brinaina the provisions of the Amendment exempt in^ a direct tax from 

apportionment into irreconcilable conflict with the aeneral requirement that all 

direct taxes be apportioned ... This result, instead of simplifiing the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxat ion 

power of the federal government, before and after the passage of the lfjth 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B .  

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United Sates Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

speczped level do not have tofile returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 



6001 ..................................... 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

6011.. ................................ . 2  P a r t s  31, 40, 55, 156, 301 
27 P a r t s  25, 53, 194 

6020 .......................................... 27 P a r t s  53, 70 
6021 ................. . . . . . . . . . . . . . . . . . . . . . . . . .  27 P a r t s  53, 70 
6031 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26 P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

NThe result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amplljied by the regulations. When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute" 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

"[W]e think it important to note that the Act's civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itself would impose no penalties on 

anyone. *' 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 



Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fiaudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

fiom levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not specifically pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 US. 468, 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 U.S. 38, 55 , 24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testza, that his testimony, ifintroduced, would be adverse to his interests. " citing Meier 

v CJR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

znd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



"Income is necessarilv the product of the joint efforts of the state and the recipient of  

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share.. . " Sims v. Ahrens et al., 

2 71 SW Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of the Income Tax Acts of Congress that was piven to it in the 

Cornoration Excise Tax Act, and what that meaning is has now become definitely 

settled by decisions of this Court. ' I  

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apDarent that its term embrace corporations and ioint stock comanies or 

associations which are organized for profit, and have a ca~ital stock represented bv 

shares. Such joint stock companies, while di;ffering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 US. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as wed in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, without 

a~portionment, tax that which is not income within the meaning of the 16th 

Amendment. I f  

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of  1913 than in that of  1909. and for the present 

purpose we assume there is no difference in its meaning as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

". .. we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 633 1, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force In effect, therefore, the construction of 

one necessarily involves the construction of the other. ..Men the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statutc" UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fiaud and extortion scheme against the Plaintiffs. IRS acted 

outside of its lawhl authority (ultra vires), and when Defendant's agents were 

confronted with such unlawfhl actions, Defendant's agents refbsed to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refbsal to respond. 



"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRS. Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enforcement and collection activities." U.S. V. Tweel, 550 F.2d 297, 

299. See also U.S. v. Prudden, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artijice, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal righl. 23 Am J2d Fraud 8 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud § 2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Sutlzr, 241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fiaud, and silence. See exhibit "E" for proof of 

fiaud and deception, by the omissions of selected paragraphs fiom IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verijZed with the taxpayer. Also, any adjustments will be fully explained, 

and the taxpayer will be informed of hisnter rights." 

'lf the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action. " 



26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27) The IRS has the burden to refbte the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

test@, that his testimony, if introduced, would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To allow one to take of f ial  action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 24 at 689. 

"The petitioners stand in this litigation as the agevts of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of those riahts has been rendered difficult or 

imossible bv the actions of other state oLficials. Pp. 15-16" COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fiaudulent. Silence by IRS agents in 

the face of allegations of fiaud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)] of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fiaudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law7', 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4tb AMENDMENT RIGHTS 

32)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

33)Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4th Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. The agents often pretended to have the authority of law (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 

This was accomplished by means of fiaud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4'h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 ,18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible ofEcials. The IRS and its agents remained silent and such 

silence is equivalent to fiaud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

" ... the Defendant then bears the burden of  establishinrr that his actions were 

reasonable, even though they mght have violated the plaintgfs constitutional rights. " 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' sth and 1 4 ~  AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5'h and 14th 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5th and 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5" and 14 '~  Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawhl seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking ofproperty without notice andprior hearing, violates the fundamental principles 

of procedural due process. 0. 339-342. " The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty level." "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall. Where the taking of one's property is so obvious, it 

needs no exlended argument to conclude that absent notice and a prior hearing (c$ 

Coe v. Armour Fertilizer Works, 237 US 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process." 

FUENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 

"I. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. @. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 80-84. 



(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfinal during the three-day post-seizure 

period Ip. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justifies creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcemenL" G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortified by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injuy. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pendingfinal aa'judication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivatwn must be made. Here the Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro. " COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Calqornia, 271 US. 583. "Constitulional rights would be of little 



value if they could be . . . indirectly denied, " Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightsoot, 364 US. 339,345. 

"...constitutional deprivations may not be justzjied by some remote administrative 

benefit to the Stat& Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien. " 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Bdts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of libertv immune 

from federal abridament are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hews before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders ju&ment only 



after trial, so that every citizen shall hold his l i f ,  liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. Califrnia, 

11 0 US. 51 6, 535 , 4 S. Sup. Ct. 11 I .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a aovernment of laws 

and not o f  men,' 'No man is above the law,' are all maims showinp the spirit in which 

Le~islatures. executives and courts are wected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a vurelv arbitrant or 

cavricious exercise of  that vower wherebv a wronafcl and hiphlv injurious invasion of 

provertv riahts, as here, is practicallv sanctioned and the owner stripped of all real 

remedv, is whollv at variance with those princivles." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

UThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunitv granted to a class however limited. havina the effect to deprive another class 

however limited of  a personal or proper@ riaht, is just as clearly a denial of equal 

protection of  the laws to the latter class as if the immunity were in favor of; or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents fiom employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs afidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fiaud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fkaud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

SO) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

51) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiff's affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiiends, acquaintances, businesses, banks, business associates, and others have 

been fiaudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

5 5) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, aRer Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of kaud and deception. 

"The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. 

Cresent Citv Co., I 1  1 US 746, 75 7 (1 884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 U.S. 583. "Constitutwnal rights would be of little 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justzped by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fiaud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "cornmon right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813, 819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own ~ r o ~ e r t v  are natural ri~hts for the eniovment o f  

which an excise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acquire and possess properly is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as that right is the chief attribute of ownership.'" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 



"Income is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply aportion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et all, 271 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 1 6 ~ ~  

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

157 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 16'~ 
Amendment provides for a hitherto unknown power of taxation; that is, a power to levv 

an income tax which, althouph direct, should not be subject to the regulation of 

a~portionment a~~licable to all other direct taxes. And the far-reaching effect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in artgument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs aflidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. ff 



Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 1 6th Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 Wall 1, 16, that an individual was taxable upon his 

proportion of the earnings of the corporation alihough not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profts of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimating the annual gains, 

profts, or income of any person entitled to the same, whether divided or otherwise." 

SOUTHERN PAC CO. v. LOWE ,247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 



strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will. One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 

citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any omcer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either wrilten or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each oflense by a 

fine.. . ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. ." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 16" 

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1 8%), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proporton to the census. ... " And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal government, it is 

attained in part through excises and indirect t m s  upon luxuries and consumption penerallv, 

to which direct taxation mav be added to the extent the rule of av~ortionment allows." 

POLLOCK stated, "...that srcch tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Ca~itation, or other direct, 

Tax shall be laid. unless in mo~ortion to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the fiamers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons andproperty within any 

state through a majority made up from the other states." Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems. .. " Pollock, 157 US 429, 573. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation," Pollock, 157 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (1 91 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon coruorate 

privileges. ' Cooley, Const. L i m  P ed 680." 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6'h Amendment, while also addressing the corporate excise tax act of 1909. 

STRATI'ON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benefit presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

US.  107,165,55 S. L ed 107,419,31 Sup. Ct. Rep. 342, Ann, Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise /231 

US. 399, 41 71 or privilege, was not debarred by the Constitution from measuring the tawation 

by the total income, although derived in part from prouertv which. considered bv itselfI was not 

tmble. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be and 

is not. in anv moper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not a~uortioned accordin2 to ~ouulations, asprescribed by the Constitution. The act of 

1909 avoided this dzjj'iculty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds ofprofitable business." 

". . . the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tax 

In 1916, the U.S. Supreme Court confirmed once again that the 16& Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authority of the ldh Amendment, the tax is therefoe, within the ruling 

of Pollack ... a direct tax and void for want of compliance with the regulation of 

apportionment. " 

". . .it manifestly disregards the fact that by the previous ruling it was settled that the provisions 

of the ldh ~mendment conferred no new power of tamtion.." 

". . .it was settled in Stratton's Independence.. . that such tax is not a tax upon property.. . & 
true excise levied on the result of the business.." 

Also in 191 6, the U.S. Supreme Court confirmed prior rulings on the 1 6th Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arhes from the conclusion that the ldh 
Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it ..." 
BRUSHABER went on to rule on the purpose of the 16& Amendment and the necessity 

of maintaining and harmonizing the 1 6 ~ ~  Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to reliae all income taxes when inwosed from 

auuortionment from a consideration of the source. .. " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation. " 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(191 8): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . 

In 1918, the U.S. Supreme Court once again addressed taxation authorized under the 1 6 ' ~  

Amendment. 

" (The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable umn his 

prouortion of the earninps of the coruoration although not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specified in this section, shall be included in estimuting the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise.' The act of 

1913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leavinp them free from the normal tax imosed uuon individuals, subjecting 

them to the ~raduated surtaxes onlv when received as dividends (38 Stat. 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profits of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profits to 

accumulate instead of being divided or dhtributed SOUTHERN PAC CO. v. LOWE , 247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

"An examination of these and other provisions of the Act (The 1@ ~mendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion ofproperty, 

but to tax the conduct of the business of corporations organized for profit upon the gainful 

returns from their business operations. " 



SOUTHERN PACIFIC CO. v. LOWE, 247 US. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income T a  Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no dlxerence in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confirmed prior rulings: 

"The l d h  Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the eflect attributed to them before the amendment was adopted" 

''As repeatedly held, this did not extend the taxing power to new subjects ... " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used." 

"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the defmition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and eflect, save only as modcped by the amendment, and that the latter also may have 

proper eflect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used, and to apply the distinction, as cases arise, according to truth and 

substance, without regard to form Conpress cannot bv anv definition it mav adout conclude 

the matter. sirzce it cannot bv legislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be layfully exercised" 

In 1920, the US.  Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



"If the tax in respect of his compensation be prohibited, it can find no justiJcation in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

EVANS Wher ruled that the 16& Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the tawing powers subjects theretofore mepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration.. . " 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in enect decided in Southern PaciJc v 

Lowe ..., where it was assumed for the purpose of decision that there was no difference in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the definition of 

'income' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be piven the same meaninp in all the Income Tax Acts of Conpress 

that was given to it in the Cornoration Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Court. " 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of  the definition of the word "income" had repeatedly been raised. 



The word "income" has been wrongfully used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1 926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Con~ress, without apportionment, 

tax that which is not income within the meaning of the 16th Amendment. " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment a d  payment, not upon dktraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability.. ." BALLARD gives us two usefbl explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code" At 

404, BALLARD further ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources. " 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6 ~  Amendment. 

INESCAPABLE CONCLUSIONS 

.The individual income tax is a direct tax subject to apportionment. 



.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintrffs are not subject to excises laid on corporate privileges. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme Court, as 

pertaining only to corporations and government conferredprivileges. 

BOccupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the US. Constitution. 

b The word 'income' is not defned in the Internal Revenue Code. 

b The 1 6th amendment did not authorize any new taxingpowers. 

The taxing powers of the federal government were the same after the passage of the lgh 

amendment as were existent before the passage. 

b The IRS agents are guilty of fraud by refusing to respond to questions from Plaintifs, 

according to court ruling precedence. 

b The 1 6 ~ ~  amendment kept the corporate excise tax in the category of indirect tax and did not 

affect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants, to whom it wants. when it wants, how it wants with almost 
comdete immunitv," retired Internal Revenue Service official Tommv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

'What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 



did not resign, he would be fired. Henderson resigned. "I bad violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 
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From: Carl R. Tucker 

91 15 Backup Road 

Tampa, Florida 33637-2501 

Date: Feb. 04, 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. vs. 

INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of Western 

Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, Case 

Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally can 

provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can provide you with 

evidence of illegal activities of other IRS agents or alleged IRS agents. These agents have all committed 

felonies cognizable in law. The need to be removed or suspended from their positions immediately, 

according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt that is not 
owed from our membership by means of threats to employers and banks, and illegal 
seizures of property, 

Filing false documents; knowingly and deliberately entering false information into alleged 
"accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in violation of 
due process as contained in the U.S. Constiution and U.S. Supreme Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law", such as 
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misapplying the word "income" and falsely stating the effect of the 16th Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, that is, 
"under color of la@ using regulations that were promulgate in 27 CFR for the collection of 
alcohol, tobacco, and fire arms, to collect "income taxes", when, in fact, the regulations for 
"income taxes" fall under 26 CFR and have no force or effect of law on our general 
membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such as a) 
protection against a direct tax without "apportionment", b) due process protections, and c) 
the lawful protections as ruled by the US. Supreme Court and as applied to the meaning 
of the 16th Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS agents to 
commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said illegal 
activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1-877-777- 
4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1-877-777- 
4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation to 

determine our liabiltty, or if we ask for information or provide information on Constitutional requirements of 
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direct taxes being "apportioned", the IRS agents refuse to respond or hang up on us and refused to speak 

any further. This appears to be the standard practice of the Taxpayer Advocate's office personnel also. I, 

personally, have never been presented with a statute and regulation that makes me, or our membership, 

liable for any "income tax" as would be provided in 26 USC and 26 CFR. Further, an exhaustive search 

has revealed none. 

These agents have continued their illegal activities even though we have demanded that they cease and 

desist, and we have demanded a showing of their lawful authority and credentials. They all refuse to 

answer. These actions can onhr be eauated with fraud, as ruled in U.S. v. Tweel, 550 F.2d 297, 299, 

U.S. v. Prudden, 424 F.2d 1021,1032, and Carmine v. Bowen, 64 A. 932.1 personally, and our 

membership continues to receive threatening letters from multiple IRS "service centers", some without any 

signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class Action, 

Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each member of The 

Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is the duty of the DOJ to 

examine the evidence and sworn statements of myself and the complainants (the Lawmen in generally) 

and they must convene a Grand Jury so that we may be witnesses against these agents. At a minimum, 

these agents must be suspended from their duties until such time that they are cleared of all wrongdoing. 

See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then schedule a 

meeting with our Chairman, Charles F. Conces, to explain your determination. If you or the IRS can 

provide the implementing regulations for 26 USC 6321,6323, and 6331 and rebut the Summary Points in 

the 21 Page report, that make us liable for "individual income taxes", then I will stand corrected. 

Otherwise, it woukl be a wise decision to move forward promptly so as not to delay justice. I expect each 

member of Congress to uphold the Constitution and laws of the United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To save you 

trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 9523 Pine Hill Dr., 

Battle Creek, Mich. 49017. His phone number is 1-269-964-7025.1 wish to remind you that you are also 

required by 26 USC 7214 (8) to report this to the Secretary of the Treasury. 

-. 
Carl R. Tucker 

May God Bless Each and Every One of You 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following Complaint, 

Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable Court, and presenting 

the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in Calhoun 

County, is the first of the numbered Plaintiffs in this class action lawsuit. Charles F. 

Conces is joined in this action, by other parties, each of whom has filled out an affidavit, 

and thereby witnessing the misdeeds of the Defendant, and stating the cause of damage 

and damages suffered by unlawfid actions by the Internal Revenue Service. Plaintiffs' 

affidavits are to be presented to this Honorable Court as soon as possible. Each Plaintiff 

is a natural person and an individual and not acting in any corporate capacity as pertains 

to this lawsuit. Each Plaintiff is entitled to the protections and benefits conferred by the 

United States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and severally 

against Defendants. See list of Pro-se Plaintiffs listed in exhibit " D .  Each of the 

Plaintiffs is entitled to be held to a less stringent standard than professional attorneys. See 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those asserted by 

petitioner, however inartfully pleaded, are sufcficnt to call for the opportunity to offer 

supporting evidence. We cannot say with assurance that under the allegations of the 

pro se complaint, which we hold to less stringent standards than formal pleadings 

drafted by lawyers.. . " 
Plaskey v. CIA, 953 F.2nd 25, "Court errs if court dismissespro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was virtually 

no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 Stat. 432, the 

statute to which the present Internal Revenue Service can be traced." 

The Internal Revenue Service (hereafter referred to as IRS) acts by and through its agents. 



Principal agents include but are not limited to: 1) Jeffrey D. Eppler, 2) Mark Everson, 3) 

Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6 )  Christi Arlinghause-Clem, and 

7) Dan Myers. The Internal Revenue Service does not have immunity from civil suit since 

a private corporation does not have any form of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but against 

all similarly situated Indeed, protection is not protection unless it does so. Immunitv granted 

to a class however limited, having the effect to deurive another class however limited of a 

personal or urouertv right, is just as clearlv a denial of  eoual urotection of  the laws to the 

latter class as ifthe immunity were in favor of, or the deprivation of rightpermitted worked 

against, a larger class." TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $l4O,OOO,OOO.OO for each count, exclusive 

of interest, costs and attorneys' fees that may be incurred. Damages are being sought from 

the Internal Revenue Service and not from the individual IRS agents in this lawsuit. 

Individual IRS agents may be sued in their individual and personal capacity, acting under 

"color of law", in other lawsuits as may be appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. This 

action is not necessarily classed as a 1983 action and the Plaintiffs are entitled to a jury 

trial under tort action for damages at common law. See PATTON v US, 281 US 276,288 

and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, Ltd., 119 

S.Ct 1624 (1999), whereby Justice Scalia concluded: 

1. The Seventh Amendment provides respondents with a right to a jury trial on their Section 

1983 Claim All Section 1983 actions must be treated alike insofar as that right is 

concerned-- This Court has concluded that all Section 1983 claims should be characterized 

in the same way, Wilson vs. Garcia, 471 U.S. 261,271-272, as tort actions for the recovery of 

damages for personal injuries, id, at 2 76, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which iurv 



trial would have been provided at common law. See, e.g., Curtis vs. Loether, 415 US. 189, 

195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court rulings 

are central to the questions involved in this action. Most of the records that may be 

subpoenaed are located in Michigan, therefore, in the interest of expediency and other 

reasons, this action should proceed within the state of Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited by 

statute to one-'where the matter in controversy exceeds, exclusive of interest and costs, the 

sum or value of $3,000, and (a) arises under the Constitution or laws of  the United States, or 

treaties made, or which shall be made, under their authority, or (b) is between citizens i f  

different States, or (c) is between citizens of a State and foreign States, citizens, or subjects. ' 
JudCode, 24(1), 28 U.S.C. 41(1), 28 U.S.C.A. 41(1). " MCNUTT v. GENERAL MOTORS 

ACCEPTANCE COW. OF INDIANA, 298 U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by the IRS 

in its official literature. The controversy in this case also concerns the silence of the 

named IRS agents and the refusal to answer, when they had a moral or legal duty to 

speak. Such silence can only be construed as fraud perpetrated by the individual agents. 

Our witnesses will present testimony to the court on this matter. Plaintiffs have given the 

IRS, and its agents, numerous opportunities to respond and they have refused. See Exhibit 

"C" for letters sent to Mark Everson, IRS commissioner. Mr. Everson refused to respond. 

This lawsuit was also sent to Mark Everson as a final attempt to obtain an administrative 

remedy or rebuttal, and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the presiding judge 



disqualify himself if he cannot honestly say that he will act in a fair and unbiased way 

toward the Pro-se Plaintiffs. The judge must set aside any personal or professional 

prejudices when presiding over this case. Plaintiffs are certain of their cause and will rely 

on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justice, judge or magistrate of the United States shall disqualiJL 

himself in any proceeding in which his impartiality might reasonably be questioned.. He shall 

disqualiJL himself in the following circumstances: Where he has a personal bias or prejudice 

concerning a party ... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of the 

United States. Plaintiffs seek protection of their due process rights and redress for injuries 

from this Honorable Court under the rulings and protections of the 14th Amendment. 

Plaintiffs are citizens who have had their lives, families, reputations, and property injured 

without due process under "color of law", by the Internal Revenue Service. This 

complaint is not against the United States, unless it shall be shown and sworn to, by IRS 

officials, that officials of the United States were complicit in the fraud. 

"We concluded that certain fundamental riahts, safeguarded bv the first e i ~ h t  amendments 

against federal action, were also safeguarded against state action bv the due process o f  law 

clause of  the Fourteenth Amendment, and among them the fundamental right of the accused 

to the aid of counsel in a criminalprosecution." Grosjean v. American Press Co., 297 U.S. 

233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those guarantees of 

the Bill of Rights which are fundamental safeguards of liberty immune from federal 

abridgment are equally protected against state invasion by the Due Process Clause of the 

Fourteenth Amendment. This same principle was recognized, explained, and applied in 

Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON v. WAINWRIGHT, 372 U.S. 335,341 

(1963). 



"The due process clause requires that every man shall have the protection of his day in court, 

and the benefit of the general law, a law which hears before it condemns, which proceeds not 

arbitrarily or capriciously, but upon inquiry, and renders judgment only after trial, so that 

every citizen shall hold his l i f ,  liberty, property and immunities under the protection of the 

general rules which govern society. Hurtado v. California, 110 US. 516,535,4 S. Sup. Ct. 

I l l .  It, of course, tends to secure equality of law in the sense that it makes a required 

minimum ofprotection for every one's right of l@, liberty, andproperty, which the Congress 

or the Legislature may not withhold Our whole system of law is predicated on the general 

fundamental principle of equality of application of the law. 'All men are equal before the 

law,' 'This is a government of laws and not of men,' 'No man is above the law,' are all 

maxims showing the spirit in which Legislatures, executives and courts are expected to make, 

execute and apply laws." TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who exercise a 

right guaranteed by the Constitution. Frost & Frost Trucking Co. v. Railroad Comm'n of 

Califrnia, 271 U.S. 583. "Constitutional rights would be of little value i f  they could be. . . 
indirectly denied," Smith v. Allwright, 321 US. 649, 664, or "manipulated out of existence." 

Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justzped by some remote administrative benefit to 

the State. Pp. 542-544. " HARMAN v. FORSSENIUS, 380 U.S. 528,540 (1965). 

9) Plaintiffs have exercised the right to work and sustain their lives and the lives of those 

dependent on them by means of exchange of their property (labor) for wages (property), 

as ruled by the United States Supreme Court. A right cannot be hindered by any law or 

ruling. Plaintiffs have not knowingly or willingly converted their right to work into a 

privilege, nor have Plaintiffs willingly or knowingly sought to obtain a privilege from the 

government, that would convert the right to work into a privilege. The following Court 

rulings speak for themselves: 

" The common business and callings of l i f ,  the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 



must therefore be free in this country to all alike upon the same conditions. The right to 

pursue them, without let or hinderance, except that which is applied to allpersons of the same 

age, sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. The urouertv that everv 

man has is his uersonal labor, as it is the original foundation of all other property so it is the 

most sacred and inviolable.. .to hinder his employing [it/. . .in what manner he thinks proper, 

without injury to his neighbor, is aplain violation of the most sacredproperty". Butcher's 

Union Co. v. Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary profits, 

prouertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the common 

law, the principles and history of which were familiarly known to the framers of the 

Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 

In Meyer vs. Nebraska, which was decided in 1 923, 1 0 years after the 1 6th Amendment 

was passed, the Court cited numerous cases upholding the right to work without let or 

hindrance: 

"While this court has not attempted to define with exactness the liberty thus guaranteed, the 

term has received much consideration and some of the included things have been definitely 

stated Without doubt, it denotes not merely freedom from bodily restraint but also the right o f  

the individual to contract, to engage in anv o f  the common occuuations of  life, to acquire 

useful knowledge, to marry, establish a home and bring up children, to worship God 

according to the dictates of his own conscience, and generally to enjoy those privileges long 

recognized at common law as essential to the orderly pursuit of happiness by free men. 

Slaughter-House Cases, 16 WalL 36; Butchers' Union Co. v. Crescent City Co ., I l l  U.S. 746, 

4 Sup. Ct. 652; Yick Wo v. Hopkins, 118 U.S. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, I36 
U.S. 313,lO Sup. Ct. 862; Allegeyer v. Louisiana, 165 U.S. 578.17Sup. Ct. 427; Lochner v. 

New York, 198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. New Jersey 211 U.S. 78 

2 9  Sup. Ct. 14; Chicago, B. & Q. R R. v. McGuire, 219 US. 549,31 Sup. Ct. 259; Truax v. 

Raich, 239 US. 33 ,36 Sup. Ct. 7, L. R A. 19160,545, Ann. Cas. 191 7B, 283; Adams v. 

Tanner, 224 U.S. 590,37Sup. Ct. 662, L. R A. 191 7F, 1163, Ann. Cas. 191 70,973; New 



York Life Ins. Co. v. Dodge, 246 U.S. 357,38 Sup. Ct. 337, Ann. Cas. 1918E, 593; Trclax v. 

Corrigan, 257 U.S. 312 ,42 Sup. Ct. 124; Adkins v. Children's Hospital (April 9,1923), 261 
U.S. 525,43 Sup. Ct. 394,67 L. Ed -; Wyeth v. Cambridge Board of Health, 200 Mass. 474, 

86 N. E. 925,128 A m  St. Rep. 439,23 L. R. A. (N. S.) 147." MEYER v. STATE OF 

NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; that 

being the privilege of incorporating, and at the same time restated the old principle that a 

man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with respect 

to the doing of  business in corporate form because it desired that the excise should be 

imposed, approximately at least, with regard to the amount of benefi presumably derived by 

such corporations from the current operations of the government. In Flint v. Stone Tracy Co. 

220 U.S. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was 

held that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise 

or privilege, was not debarred by the Constitution from measuring the taxation by the total 

income, although derived in part from prouertv which, considered bv itself; was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation of a 

corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitution imposes 

upon the right to levy excise taxes, and it could not be said, even if the principles of the 14th 

Amendment were applicable to the present case, that there is no substantial difference 

between the carrvina on of  business bv the corporations taxed and the same business when 

conducted bv a private firm or individual." FLINT v. STONE TRACY CO., 220 U.S. 107,161 

(1911). 

"A monopoly is defined 'to be an institution or allowance from the sovereign Dower o f  the 

stale, by grant, commission, or othenuise, to any person or corporation, for the sole buying, 

selling, making, working, or using of anything wherebv anv person or persons, bodies ~olitic 

or corporate, are sought to be restrained of  anv freedom or libertv thev had before or hindered 

in their lawful trade,'AIl grants o f  this kind are void at common law, because they destroy the 



freedom of trade, discourage labor and industry, restrain persons from getting an honest 

livelihood, andput it in the power of the grantees to enhance the price of commodities. Thev 

are void because thev interfere with the libertv of the individual to pursue a lawful trade or 

emplovment. " Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintiffs' complaint 

deprives the owner of the business and the premises of his property without due process, and 

cannot be held valid under the Fourteenth Amendment." TRUAX v. CORRIGAN, 257 U.S. 

312,328 (1921). 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike the 

corporation, cannot be taxed for the mere privilege of existing. The corporation is an artificial 

entity which owes its existence and charter powers to the state; but the individual's rights to 

live and own propertv are natural rights for the eniovment of which an excise cannot be 

imposed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to lay 

hand upon his own property. To acauire and possess ~ r o ~ e r t v  is a right, not a privilege ... The 

right to acauire and possess propertv cannot alone be made the subject of an excise .... nor, 

generally speaking, can an excise be laid upon the mere right to possess the fruits thereof; as 

that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earninas is not a privilege that can be taxed...Since the right to receive 

income or earnings is a right belonging to every person, this right cannot be taxed as a 

privilege. '" 

"Income is necessarilv the product of  the joint efforts of the state and the recivient of the 

income, the state furnishing the protection necessary to enable the recipient to produce, 

receive, and enjoy it, and a tax thereon in the last analysis is simply a portion cut from the 

income and appropriated by the state as its share ... " Sims v. Ahrens et aL, 271 SW Reporter at 

730. 

10) This action is brought against the IRS on the basis that the IRS has ofllicially, and on a 

regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R. 754,762 (N.D. Cal. 1983): 'yA]n unlawful or unauthorized exercise of 



power does not become legitimated or authorized by reason of habitude. " 
See also Umpleby, by and through Urnpleby v. State, 347 N.W.2d 156,161 (N.D. 1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the law. By 

means of the fraud and misinformation conveyed by the IRS (see exhibits "A" and "B"), 

IRS agents carried out wholly unlawful actions, including harassment, seizures, issuing 

notices of lien and levy, defamation of character, prosecution, and imprisonment of 

innocent people, including the Plaintiffs. 

1 1) Plaintiffs have complied with the decisions of many court rulings, that they should check 

the authority of the IRS agents, and subsequently found such authority wanting. See 

Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public officers are merely the agents of the public, whose powers and authority are defined 

and limited by law. Anv act without the scope o f  the authoritv so defined does not bind the 

princkal, and all persons dealina with such apents are charged with knowledire of  the extent 

of  their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: "Whatever the 

form in which the government functions, anvone entering into an arrangement with the 

government takes a risk of having accurately ascertained that he who purports to act for the 

government stays within the bounds of his authority, even though the agent himselfmay be 

unaware of the limitations upon his authority. " Also see Utah Power & Light Co. v. United 

States, 243 U.S. 389; United States v. Stewart, 311 U.S. 60 *; and generally, in re Floyd 

Acceptances, 7 Wall. 666. 

12) Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not dispute the 

taxing laws and do not claim that the taxing laws are "unconstitutional". Plaintiffs can 

show that the taxing laws are fraudulently misapplied by the IRS in many instances. 

13) Exhibit " B  is evidence that IRS agents act on the basis of the fraudulent information 



provided in official literature of the IRS. Plaintiffs will also file affidavits to establish 

certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those asserted by 

petitioner, however inartfully pleaded, are sufficient to call for the opportunity to offer 

supporting evidence. 

lrst Issue Of Fraud: 16th Amendment Claim 

14) The IRS, in its official papers, documents, and mailings, claims that the 16th Amendment, 

to the U.S. Constitution, authorizes an "income" tax on the Plaintiffs' earnings, wages, 

compensation, and remuneration. This claim is fkaudulent, misleading, and false. Such 

false claim is based on the wording of the 16th Amendment, but ignores the US.  Supreme 

Court rulings, which define and clarify the meaning and intent of said Amendment. See 

exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, contains 

similar false and misleading statements. Exhibit "A" is Publication 2 1 05 (Rev. 10- 1999), 

Catalog Number 23871N. Number 2 statement is as follows: "The Sixteenth 

Amendment to the Constitution, ratified on February 3,1913, states, 'The Congress 

shall have the power to lay and collect taxes on income, from whatever source derived, 

without apportionment among the several States, and without regard to any census or 

enumeration '. " While the statement by itself may contain truth pertaining to corporate or 

other privileges, the statement is false and misleading in that it infers that the 1 6'h 

Amendment authorizes federal taxation on Plaintiffs' wages, compensation, or 

remuneration without the requirement of "apportionment", as constitutionally required for 



all direct taxation. 

16) Exhibit "A" goes fbrther than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement numbered 

3 in exhibit "A", it states, 44Con~ress used the power granted bv the Constitution 

and the Sixteenth Amendment and made laws requiring all individuals to pay tax" 

Said statement is entirely false, fraudulent, and misleading, as shown by the following 

court rulings. The 1 6th Amendment conferred no new powers of taxation on the federal 

government. The 1 6'h Amendment unquestionably did not require all individuals to 

pay tax. See rulings on the force and authority of the 1 6th Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

"...it manifestly disregards the fact that by the previous ruling it was settled that the 

provisions of the 16th Amendment conferred no new power of taxation..'' 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and collect 

taxes on income, Ifrom whatever source derived' without apportionment among the several 

states, and without regard to any census or enumeration. It was not the uuruose or effect 

of that amendment to bring anv new subject within the taxing Rower." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

". .. the confusion is not inherent, but rather arises from the conclusion that the 16th 

Amendment provides for a hitherto unknown power of taxation; that is, apower to levy an 

income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumption will be made clear by generalizing the many contentions advanced 

in argument to support it.. . " 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real bearing 

and may be put out of view. As pointed out in recent decisions, it does not extend 

the taxing power to new or excepted subjects,. . . " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions of the Act (The 16th Amendment) make it 

plain that the legislative uuruose was not to tax prouertv as such. or the mere conversion 

of urouertv, but to tax the conduct of the business of cornorations organized for urofit 

won the gainful returns from their business operations. " 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The 1@ Amendment must be construed in connection with the taxing clauses of the 

original Constitution and the effect attributed to them before the amendment was 

adopted " 

'54s reueatedlv held, this did not extend the taxina power to new subjects. .. " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects theretofore 

excepted? The court below answered in the negative; and counsel for the government say: 

'It is not, in view of recent decisions, contended that this amendment rendered anything 

taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 3, in 

exhibit "A", stating that, "Congress used the power granted bv the Constitution and 

the Sixteenth Amendment and made laws reauiring all individuals to pay tam" As 

to the powers conferred or limited on taxation in the Constitution, i.e., the powers 

existing before the passage of the 16th Amendment, POLLACK v FARMERS' 

LOAN & TRUST CO., 157 US 429,583 (1895), addressed the issue of direct taxes 

and quoting the Constitution - "No capitation, or other direct, tax shall be laid, unless in 



proportion to the census.. .. " 
"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal ~overnment, it is 

attained in Dart through excises and indirect taxes upon lmuries and consum~tion 

generallv, to which direct taxation mav be added to the Went the rule of auuortionment 

allows. " 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 (1895) 

on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states which 

may be included within this Union, according to their respective numbers, which shall be 

determined by adding to the whole number of free persons, including those bound to 

service for a term of years, and excluding Indians not taxed, three-fifths of all other 

persons. ' This was amended by the second section of the fourteenth amendment, declared 

ratzped July 28,1868, so that the whole number of persons in each state should be 

counted, Indians not taxed excluded, and the provision, as thus amended, remains in 

force. The actual enumeration wasprescribed to be made within three years after the first 

meeting of congress, and within every subsequent term of ten years, in such manner as 

should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away from citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as it is the 

original foundation of all other property, so it is the most sacred and inviolable. The 

patrimony of the poor man lies in the strength and dexterity of his own hands, and 

hinder his em~lovinp this strength and dexieritv in what manner he thinks urouer, 

without iniurv to his neighbor, is a  lain violation of this most sacred ~ro~ertv.  It is a 

manifest encroachment upon the just liberty both of the workman and of those who might 



be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers of the 

Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against was the 

exercise by the general government of the power of directly taxing persons andproperty 

within any state through a majority made up from the other states. " 

... In the construction of the constitution, we must look to the history of the times, and 

examine the state of things existing when it was framed and adopted 12 Wheat 354; 6 

Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the remedy. State of 

Rhode Island v. The State of Massachusetts, 37 U.S. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall under 

the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon cornorate 

privileaes.' Cooley, Const. Lim P ed 680," 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of the 

commodity, and sometimes upon the retail sale; sometimes upon the manufacturer, and 

sometimes upon the vendor." 

The licenses of bar licensed attorneys and judges, and corporate privileges might be 

taxable under excise taxes, but no excise tax would be authorized on the salary, wage 

or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark  557,271 S.W. 720,733 (1925): 

"/Tlhe Legislature has no Dower to declare as a ~rivileae and tax for revenue Durnoses 

occu~ations that are of  common right, but it does have the power to declare as privileges 



and tax as such for state revenue purposes those pursuits and occupations that are not 

matters of common right.. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 113; 63 S 

Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " 

"'ITlhis Court now has reiected the conceut that constitutional rights turn upon whether 

a governmental benefit is characterized as a "right" or as a "urivile~e. '"" Sugarman v. 

Dougall, 413 U.S. 634,644 (1973) (quoting Graham v. Richardson, 403 U.S. 365,374 

(1971)). " ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 after the 16fh 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidentlv Congress adopted the income as the measure of the tax to be imuosed with 

resuect to the doing of business in cornorate form because it desired that the excise should 

be imposed, approximately at least, with regard to the amount of benefilpresumably 

derived by such corporations from the current operations of the government. In Flint v. 

Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 

1912 B. 1312, it was held that Congress, in exercising the right to tax a legitimate subject 

of taxation as a franchise or privilege, was not debarred by the Constitution from 

measuring the taxation by the total income, although derived in part from prouertv which, 

considered bv itself; was not taxable." 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to be 

and is not, in any proper sense, an income tau law. This court had decided in the Pollock 

Case that the income tau law of 1894 amounted in effect to a direct tax upon property, 

and was invalid because not auuortioned according to uouulations, asprescribed by the 

Constitution, The act of 1909 avoided this difficulty by imposing not an income tax, but 

an excise tax uuon the conduct of business in a cornorate cauacitv, measurina. however, 

the amount of tax bv the income of the cornoration, " 



"Whatever di f ful ty  there may be about a precise and scientific definition of 

'income,' it imports, as used here, something entirely distinct from principal or 

capital either as a subject of taxation or as a measure of the tax; convevin~ rather 

the idea o f  gain or increase arising from corporate activities." DOYLE v. 

MITCHELL BROS. CO., 247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 191 8 SOUTHERN PACIFIC case, 

stating that, an individual could only be taxed on the portion of earnings by the 

corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), under 

which this court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was 

taxable uuon his urouortion of the earnings of the cornoration although not declared as 

dividends. That decision was based upon the very special language of a clause of section 

11 7 of the act (13 Stat. 282) that 'the gains andprofts of all companies, whether 

incorporated or partnership, other than the companies specified in this section, shall be 

included in estimating the annual gains, profits, or income of any person entitled to the 

same, whether divided or otherwise. '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if the 

contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". . . the contentions under it (the 1 @ Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in bringing the 

provisions of the Amendment exemutinp a direct tax from auuortionment into 

irreconcilable conflict with the general reuuirement that all direct taxes be au~ortioned 

... This result, instead of simplifjling the situation and making clear the limitations on the 

taxing power ... would create radical and destructive changes in our constitutional system 

and multiply confusion." 

It can only be concluded that the Supreme Court had only allowed that an indirect tax 

or excise tax was authorized on corporate privileges and licensed occupations, but 



nowhere allowed the imposition of a direct tax on occupations of "common right" 

without apportionment. That was the taxation power of the federal government, 

before and after the passage of the 1 6th Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several times a 

year, shows that some Statutes or Code sections do not have the force or effect of law, 

since said statutes or code sections have not been implemented by the Secretary of the 

Treasury, by reason of an implementing regulation. The IRS falsely and fraudulently 

claims that IRC section 6012 requires every individual, with income above certain 

minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The Truth: 

The tax law is found in Title 26 of the United States Code, Section 6012 of the Code 

makes clear that only individuals whose income falls below a specified level do not 

have to file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing regulation for 

IRC section 6012 as the following excerpt shows. 

- -  A >  

600i ..................................... 6 Parts I, 31, 33, L: 

27 Parts 19, 53, 194, 250, 296 
6011.. ............. .. ................. . 2  Parts 31, 40, 55, 156, 301 

27 Parts 25, 53, 194 
6020 .............................................. 27 Parts 53, 70 
6021 .............................................. 27 Parts 53, 70 
6031 ................................................... 26 Part 1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined that the 

enactment of one does not impose any duty on any person unless the other is enacted or 

implemented. 

"The result is that neither the statute nor the regulations are complete without the other, and 

only together do they have any force. In effect, therefore, the construction of one necessarily 

involves the construction of the other. The charges in the information are founded on 1304 



and its accompanying regulations, and the information was dismissed solely because its 

allegations did not state an offense under 1304, as ampliJid by the regulations. When the 

statute and regulations are so inextricably intertwined, the dismissal must be held to involve 

the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 41 6 U.S. 21,26,94 S.Ct 1494 (1 974), the Court noted that 

the statutes entirely depended upon regulations: 

"[Wje think it important to note that the Act's civil and criminal penalties attach only 

upon violation of regulations promulgated by the Secretary,. if the Secretary were to do 

nothing, the Act itself would impose no penalties on anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person cannot be 

prosecuted for violating the currency reporting law unless he violates an implementing 

regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th Cir. 1987) (the 

reporting act is not self-executing and can impose no reporting duties until implementing 

regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature are 

false as shown by the Statutes At Large research by Charles F. Conces. There are no 

Statutes At Large that make every individual liable for the income tax. If it is necessary to 

produce additional evidence, Mr. Conces will present that research to this Honorable 

Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs from 

levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend their 

provisions, by implication, beyond the clear import of the language used, or to enlarge their 

operations so as to embrace matters not specifically pointed out. In case of doubt they are 

construed most strongly against the government, and in favor of the citizen. United States v. 



Wigglesworth, 2 Story, 369, Fed Cas. No. 16,690; American Net & Twine Co. v. Worthington, 

141 U.S. 468, 474 , 12 S. Sup. Ct. 55; Benziger v. United States, 192 U.S. 38, 55,24 S. Sup. Ct. 

189." GOULD v. GOULD ,245 U.S. 151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute At Large 

that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates apresumption, where the burden is on a party toprove a 

material fact peculiarly within his knowledge and he fails without excuse to testzfi, that his 

testimony, ifintroduced, would be adverse to his interests. " citing Meier v CIR, 199 F 2d 392, 

396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 193. 

2nd Issue Of Fraud: Definition Of "incomen 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning all 

wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarihr the product o f  the joint efforts o f  the state and the reciuient o f  the 

income, the state furnishing the protection necessary to enable the recipient to produce, 

receive, and enjoy it, and a tax thereon in the last analysis is simply a portion cut from the 

income and appropriated by the state as its share.. . " Sims v. Ahrens et aL, 271 S W Reporter at 

730. 

20) The Supreme Court ruled that the meaning of the word "income" had been definitely 

settled as late as 192 1,8 years after the passage of the 1 6th Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the same 

meaning in all of the Income Tax Acts o f  Conaress that was aiven to it in the Cornoration 

Excise Tax Act, and what that meaning is has now become definitely settled by decisions of 

this Court. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose and 

design of Congress in its enactment and the subject-matter of its operation. It is at once 

apparent that its terms embrace comorations and joint stock comanies or associations which 

are organized for profit, and have a capital stock reuresented bv shares. Such joint stock 

companies, while differing somewhat from corporations, have many of their attributes and 



enjoy many of theirprivileges. '' FLINT v. STONE TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conaress, without 

avuortionment, tax that which is not income within the meaning of the 16th Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we have rejected in cases arising under the Corporation 

Excise Tax Act of 1909, the broad contention submitted on behalf of the government that all 

receipts, everything that comes in, are income within the proper definition of the term 'gross 

income'. Certainlv the term 'income' has no broader meaning in the Income Tax Act of  1913 

than in that of 1909, and for the uresent uumose we assume there is no difference in its 

meaning as used in the two acts. " 

2 1) The word "income" cannot have any greater meaning than that meaning employed in the 

1909 Corporate Excise Tax Act. The word "income" can not be employed as having any 

greater meaning in regard to federal taxing authority than that specified in SOUTHERN 

PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918), HELVERING v. EDISON 

BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943), BOWERS vs. KERBAUGH-EMPIRE, 

271 U.S. 170 (1926), Sims v. Ahrens et al., 271 SW Reporter at 730, and MERCHANTS' 

LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921). 

22) Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the highest 

authority in the land. Plaintiffs cannot state under oath that they received "income", such 

as required by a 1040 form, without perjuring themselves, unless Plaintiffs are engaged in 



a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do not, in 

themselves, create a legal obligation on the general public. Such regulations could only 

have the force and effect of law on the general public if they authoritatively reference an 

Internal Revenue Code section or Statute At Large. 

". . . we sympathize with the taxpayer who in fact relies upon what he accepts as an 

authoritative interpretation of the laws and of Treasury Publications. But nonetheless 

it is for Congress and the courts and not the Treasury to declare the law applicable to a 

given situation." (Carpenter v. United States 495 F 2d 175 at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 26 of 

the Code Of Federal Regulations. Without such a regulation, the Internal Revenue 

Service has no authority to take collection actions under IRC 633 1, as has been done to 

Plaintiffs. Additionally, paragraph (a) of IRC 633 1 shows that only federal employees are 

subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the other, and 

only together do they have any force. In effect, therefore, the construction of one necessarily 

involves the construction of the other ... When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute." UNITED 

STATES v. MERSKY, 361 U.S. 431,438 (1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25) The Internal Revenue Service (also referred to as the IRS), acting through its agents, 

engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted outside of its 

lawful authority (ultra vires), and when Defendant's agents were confronted with such 



unlawful actions, Defendant's agents refused to respond to Plaintiffs, and consequently 

created the equivalence of wrongdoing and fraud. See exhibit "B" for evidence of false 

and misleading statements by agents and agents' refusal to respond. 

"Silence can only be equated with fraud where there is a legal or moral duty to speak, or 

where an inquiry left unanswered would be intentionally misleading. . . We cannot condone 

this shocking behavior by the IRS. Our revenue system is based on the good faith of the 

taxpayer and the taxpayers should be able to expect the same from the government in its 

enforcement and collection activities.'' U.S. v. Tweel, 550 F.2d 297,299. See also U.S. v. 

Prudden, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artifice, or trickery operating prejudicially on the rights of another, 

and so intended, by inducing him to part with property or surrender some legal right. 23 Am 

J2d Fraud 8 2. Anything calculated to deceive another to his prejudice and accomplishing the 

purpose, whether it be an act, a word, silence, the suppression of the truth, or other device 

contrary to the plain rules of common honesty. 23 Am J2d Fraud 8 2. An affirmation of a fact 

rather than a promise or statement of intent to do something in the future. Miller v Sutliff, 

241 I1 1 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal Revenue 

Manual, as quoted below, and thus violated the Plaintiffs' administrative Due Process 

through deception, fraud, and silence. See exhibit "E" for proof of fraud and deception, 

by the omissions of selected paragraphs from IRC 633 1. The most notable omissions 

were paragraph (a) (limiting collections to federal employees) and paragraph (h) (limiting 

continuous levies to 15%) of IRC 633 1. No assessments were made against the Plaintiffs 

and IRS agents refused to provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained and 

verifid with the taxpayer. Also, any adjustments will be fully explained, and the 

taxpayer will be informed of h M e r  rights." 

"If the taxpayer claims the assessment is wrong or has additional information that 



could impact the assessment, it should be thoroughly investigated and resolvedprior to 

proceeding with en forcement action." 

) The IRS and its agents consistently refused to honor the U.S. Supreme Court rulings that 

were presented to them, as presented in Exhibit "B", in disregard of the instruction in the 

Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided by the 

U.S. Supreme Court becomes the law of the land and takes precedence over decisions of 

lower courts. The Internal Revenue Service must follow Supreme Court decisions. For 

examiners, Supreme Court decisions have the same weight as the Code." 

27) The IRS has the burden to refute the material fact of fraud presented by the Plaintiffs. The 

IRS must do that by affidavit and admissible evidence. The IRS has refused to refute or 

dispute the facts presented by the Plaintiffs. Plaintiffs show in Exhibit "C" that such is the 

case. 

Davila v Shalala: "The law creates apresumption, where the burden is on a party to prove a 

material fact peculiarly within his knowledge and he fails without excuse to testla, that his 

testimony, if introduced, would be adverse to his interests." citing Meier v CIR, 199 F 2d 392, 

396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, Echo, 

160 N.W.2d 686 (Minn. 1968): 



"To allow one to take official action simply by giving oral approval to a letter which does not 

recite the action and which does not go out under one's name is to extendpermissible 

delegation beyond reasonable bounds," 160 N W  24 at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot assert their 

good faith as an excuse for delay in implementing the respondents' constitutional rights, 

when vindication o f  those rights has been rendered diffcult or imossible bv the actions of  

other state officials. Pp. 15-16. " COOPER v. AARON, 358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted with 

allegations of fraud and equivalence of fraud. A reasonable person would dispute or 

explain the actions alleged to be fraudulent. Silence by IRS agents in the face of 

allegations of fraud is the equivalence of consent. Under the rules of presumption: 

Rule 301 of the Federal Rules of Evidence states; "... apresumption imposes on the 

party against whom it is directed the burden of proof (see Section 556(d)/ of going 

forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent information 

provided in the official literature propagated by the IRS, was the proximate cause of 

damage to each Plaintiff. Plaintiffs will testifl to this fact in the affidavits that will be 

provided. 

3 1) Damages to Plaintiffs and their families were, generally speaking, but not necessarily 

limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 



e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are stated in 

regards to said Plaintiff. These affidavits will be supplied to this Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4'" AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of action as if 

they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, under the 

4fh Amendment to the U.S. Constitution, i.e., the right to be secure in their persons, 

houses, papers, and effects, by the Internal Revenue Service, which is a private 

corporation. Plaintiffs have been continually harassed, threatened with imprisonment, 

imprisoned, received illegal summons, and had their property taken, all under "color of 

law", for violation of a law that does not exist. The agents performing such actions did 

not have authority under law, to act in such a manner. The agents often pretended to have 

the authority of law (see exhibit "E") to force Plaintiffs to file a W-4 withholding 

agreement with their employers, when no such law or requirement exists (see exhibit 

"F"). The agents did not have a delegation of authority from the Secretary of the Treasury 



to do such things. This was accomplished by means of fraud, fear, threats, and 

intimidation forced on employers who feared the IRS. 

34) The IRS and its agents knowingly allowed the continuing illegal seizure of Plaintiffs' 

property rights in violation of Plaintiffs' unalienable Constitutional protections and rights 

under the 4fi Amendment, after being fully informed by the Plaintiffs as to the 

requirements, restrictions, and violations of US Constitutional taxing authority as 

expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial officer can war against the Constitution without 

violating his undertaking to support it. " COOPER v. AARON, 358 U.S. 1 ,18 (1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were brought 

to their attention. See US v Tweel, 550 F.2d 297,299. Also see US v Prudden, and 

Carmine v Bowen. The IRS and its agents did not act as a reasonable person would act. 

A reasonable person would respond by denying allegations of fraud and extortion if the 

person thought he or the corporation was innocent. A reasonable person would present 

the documentation to show his authority. A reasonable person would have sought counsel 

from the attorneys or other responsible officials. The IRS and its agents remained silent 

and such silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights 

and protections were clearly established during the time of correspondence and before any 

correspondences occurred. 

". . . the Defendant then bears the burden of establishing that his actions were reasonable, 

even though they might have violated the plaintgf s constitutional rights. " Benigni v. City of 

Hemet, 879 F.2d 473, 480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable Court; 1) 

Allow a reasonable period of Discovery to determine the full extent of violation of laws 



by Defendants, 2) Allow a reasonable period of Discovery to determine whether there 

were any accomplices to the Defendants, 3) Allow a reasonable period of Discovery to 

determine the motives and/or explanations of Defendants. 4) Schedule a jury trial in this 

action, after Discovery, so that such jury (a) may determine the liability of Defendants, (b) 

make a determination as to the reasonableness of the claim of each Plaintiff for damages, 

punitive damages, plus expenses, costs, and lawyer fees that have been suffered by each 

Plaintiff and Plaintiffs family, and (c) make any necessary modifications to each 

Plainties claim for damages as the jury may see as fit and proper. 5) Order the 

immediate removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS agents 

from employment without retirement or other benefits. 7) Order that all false documents 

be corrected. 8) In the event of the failure of the Defendants to answer the complaint 

within the required 20 days, order that the Defendants must pay each Plaintiff the 

amounts requested in each Plaintiffs affidavit. 

SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14th AMENDMENT DUE PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of action as if 

they were fully stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5# and 14fh 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment and 

threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution without 

violating his undertaking to support i t  " COOPER v. AARON, 358 U.S. 1 ,18 (1958). 

39) The IRS and its agents violated the Due Process requirements of the Sh and 14th 



Amendments by refusing to answer the question of liability and other questions raised by 

Plaintiffs. See Exhibits "C" and " B .  

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing to make 

threatening statements and false allegations and allowing the continuing seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional protections 

and rights under the 5fh and 14fh Amendment Due Process requirement, after being hlly 

informed by the Plaintiffs as to 1) Plaintiffs' underlying liability and 2) the unlawful 

procedures used in the filing of Notices of Federal Tax Lien on Plaintiffs' property title 

and consequent encumbrance and seizures of property. 

41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences taken by 

the actions of IRS agents acting without a court order. Affidavits for such unlawful 

seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property and 

wages taken without a court order or writ from a court. Plaintiffs rely on the following 

U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious taking of 

property without notice andprior hearing, violates the fundamental principles of procedural 

due process. Pp. 339-342." The Court goes on to say, "The idea of wage garnishment in 

advance of judgment, of trustee process, of wage attachment, or whatever it is called is a most 

inhuman doctrine. It compels the wage earner, trying to keep his family together, to be driven 

below the poverty level. " "The result is that a prejudgment garnishment of the Wisconsin type 

may as a practical matter drive a wage-earning family to the walL Where the taking of one's 

property is so obvious, it needs no extended argument to conclude that absent notice and a 

prior hearing (cf; Coe v. Armour Fertilizer Works, 237 U.S. 413,423 ) this prejudgment 

garnishment procedure violates the fundamental principles of due process." 

PUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 



"I. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by denying 

the right to a prior opportunity to be heard before chattels are taken from the possessor. Pp. 

80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a hearing 

before the State authorizes its agents to seize property in the possession of aperson upon the 

application of another, and the minimal deterrent effect of the bond requirement against 

unfounded applications for a writ constitutes no substitute for a pre-seizure hearing. Pp. 80- 

84. 

(b) From the standpoint of the application of the Due Process Clause it is immaterial that the 

deprivation may be temporary and nonfinal during the three-day post-seizure period Pp. 84- 

86." 

''Neither the history of the common law and the laws in several states prior to the adoption of 

the Bill of Rights, nor the case law since that time, justzpes creation of a broad exception to 

the warrant requirement for intrusions in furtherance of tax enforcement." G. M. LEASING 

CORP. v. UNITED STATES, 429 U.S. 338,339 (1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the District 

Court and remanded for further proceedings is fortzped by the fact that construing the Act to 

permit the Government to seize and holdproperty on the mere good-faith allegation of an 

unpaid tax would raise serious constitutional problems in cases, such as this one, where it is 

asserted that seizure of assets pursuant to a jeopardy assessment is causing irreparable injury. 

This Court has recently and repeatedly held that, at least where irreparable injury may result 

from a deprivation of property pendingfinal adjudication of the rights of the parties, the Due 

Process Clause requires that the party whose property is taken be given an opportunity for 

some kind of predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivation must be made. Here the Government seized respondent's 

property and contends that it has absolutely no obligation to prove that the seizure has any 

basis in fact no matter how severe or irreparable the injury to the taxpayer and no matter how 

inadequate his eventual remedy in the Tax Court." COMMISSIONER v. SHAPIRO, 424 U.S. 

614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 



prevail. We agree with Shapiro. " COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 (1976). 

"It has long been established that a State may not impose a penalty upon those who exercise a 

right guaranteed by the Constitution. Frost & Frost Trucking Co. v. Railroad Comm'n of 

California, 271 U.S. 583. "Constitutional rights would be of little value if they could be. . . 
indirectly denied," Smith v. Allwright, 321 U.S. 649, 664 , or "manipulated out of existence. " 
Gomillion v. Lightfoot, 364 U.S. 339.345. 

"...constitutional deprivations may not be justified by some remote administrative benefit to 

the State. Pp. 542-544. " HARMAN v. FORSSENIUS, 380 U.S. 528,540 (1965). 

43) Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally seized 

without a writ or warrant. This was accomplished by the use of fear and implied threats 

against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing a levy 

on a bank account is the issuing of warrants of distraint, the making of the bank a 

party, and the serving with notice of levy, copy of the warrants of distraint, and notice 

of lien. " 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process by the 

IRS follow: 

"We concluded that certain fundamental rights, safeguarded bv the first eight amendments 

against federal action, were also safeguarded against state action by the due process of law 

clause of the Fourteenth Amendment, and among them the fundamental right of the accused 

to the aid of counsel in a criminal prosecution." Grosjean v. American Press Co., 297 US. 

233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those guarantees of 

the Bill of  Rights which are fundamental safeguarh of  libertv immune from federal 

abridnment are equally protected against state invasion by the Due Process Clause of the 

Fourteenth Amendment. This same principle was recognized, explained, and applied in 

Powell v. Alabama, 287 U.S. 45 (1932)'; GIDEON v. WAINWRIGHT, 372 U.S. 335,341 

(1963). 

"The due process clause requires that every man shall have the protection of his day in court, 



and the beneft of the general law, a law which hears before it condemns, which proceeds not 

arbitrarily or capriciously, but upon inquiry, and renders judgment only after trial, so that 

every citizen shall hold his l i f ,  liberty, property and immunities under the protection of the 

general rules which govern society. Hurtado v. Califrnia, 110 US. 516.535.4 S. Sup. CCt. 

I l l .  It, of course, tends to secure equality of law in the sense that it makes a required 

minimum ofprotection for every one's right of life, liberty, andproperty, which the Congress 

or the Legislature may not withhold Our whole system of law is predicated on the general 

fundamental principle of equality of application of the law. 'All men are eaual before the 

law,' 'This is a government of laws and not of  men,' 'No man is above the law,' are all 

maxims showing the spirit in which Legislatures, executives and coutis are wected to make, 

execute and apply laws." TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but it is 

also true that the legislative power of a state can only be exerted in subordination to the 

fundamentalprinciples of right and justice which the guaranty of due process in the 

Fourteenth Amendment is intended topreserve, and that a purelv arbitraw or capricious 

exercise of that Dower wherebv a wrongful and highlv injurious invasion of wopertv rights, as 

here, is uracticallv sanctioned and the owner stripped of all real remedv, is whollv at variance 

with those urinciples. " TRUAX v. CORRIGAN, 257 U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality ofprotection not only for all but against 

all similarly situated Indeed, protection is not protection unless it does so. Zmmunitv granted 

to a class however limited, having the effect to deurive another class however limited of a 

personal or uropertv right, is just as clearly a denial of eaual protection of the laws to the 

latter class as i f  the immunity were in favor oJ; or the deprivation of right permitted worked 

against, a larger class." TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable Court; 1) 

Allow a reasonable period of Discovery to determine the full extent of violation of laws 

by Defendants, 2) Allow a reasonable period of Discovery to determine whether there 

were any accomplices to the Defendants, 3) Allow a reasonable period of Discovery to 



determine the motives andlor explanations of Defendants. 4) Schedule a jury trial in this 

action, after Discovery, so that such jury (a) may determine the liability of Defendants, (b) 

make a determination as to the reasonableness of the claim of each Plaintiff for damages, 

punitive damages, plus expenses, costs, and lawyer fees that have been suffered by each 

Plaintiff and Plaintiffs family, and (c) make any necessary modifications to each 

Plaintiffs claim for damages as the jury may see as fit and proper. 5) Order the 

immediate removal of all liens and levies placed on all Plaintiffs' property by the IRS and 

the return of homes that were seized illegally. 6) Order that the Internal Revenue Service 

immediately dismiss the offending IRS agents from employment without retirement or 

other benefits. 7) Order that all false documents be corrected. 8) In the event of the failure 

of the Defendants to answer the complaint within the required 20 days, order that the 

Defendants must pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVAT1C)N OF PLAINTIFFS' CONSTITUTIONAL PROTECT~ONS AND 

PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE dp  POSTAL 

SYSTEM 

47) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of action as if 

they were fully stated herein. 

48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal system. 

Plaintiffs have a right to honest usage of the Postal system by all users. The Constitution 

and laws of the United States do not authorize the use of the Postal system for fraud and 



extortion, and forbids such use. Plaintiffs were deprived of Constitutional guarantees of 

lawful usage of the Postal system, by the commission of fraud by IRS. 

49) Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and False 

Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal Service to 

commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands for 

payment for an alleged debt that was not owed by Plaintiffs. Defendants violated 18 USC 

47 and 18 USC 41 by conveying false documents through the mail and by making 

demands and threatening statements to Plaintiffs under the false pretense that Defendants 

had the authority to make such demands and threats to Plaintiffs, and under the false 

pretense that such authority was given to Defendants by the Secretary of the U.S. 

Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable Court; 1) 

Allow a reasonable period of Discovery to determine the full extent of violation of laws 

by Defendants, 2) Allow a reasonable period of Discovery to determine whether there 

were any accomplices to the Defendants, 3) Allow a reasonable period of Discovery to 

determine the motives and/or explanations of Defendants. 4) Schedule a jury trial in this 

action, after Discovery, so that such jury (a) may determine the liability of Defendants, (b) 

make a determination as to the reasonableness of the claim of each Plaintiff for damages, 

punitive damages, plus expenses, costs, and lawyer fees that have been suffered by each 

Plaintiff and Plaintiffs family, and (c) make any necessary modifications to each 



Plaintiffs claim for damages as the jury may see as fit and proper. 5) Order the 

immediate removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS agents 

from employment without retirement or other benefits. 7) Order that all false documents 

be corrected. 8) In the event of the failure of the Defendants to answer the complaint 

within the required 20 days, order that the Defendants must pay each Plaintiff the 

amounts requested in each Plaintiffs &davit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY BUSINESS 

TRANSACTIONS 

53) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of action as if 

they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color of law" 

and have consequently been deprived of their good names and reputation, which are 

necessary for the conduct of everyday activities. Employers, neighbors, friends, 

acquaintances, businesses, banks, business associates, and others have been fraudulently 

told that Plaintiffs are violating law. Plaintiffs' privacy has been violated by placing 

Plaintiffs' names on the public record as being outside the law. The Protections of the 

Constitution and the laws of the United States forbid the taking of Plaintiffs' lives, 

livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their respective 

states, against defamation of character. The IRS in willful and callous disregard of those 



laws, did defame the characters and reputations of Plaintiffs, and thereby deprived 

Plaintiffs of their livelihood. The IRS had a duty to observe the laws of the United States 

and the several states, in regards to defamation of character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable Court; 1) 

Allow a reasonable period of Discovery to determine the full extent of violation of laws 

by Defendants, 2) Allow a reasonable period of Discovery to determine whether there 

were any accomplices to the Defendants, 3) Allow a reasonable period of Discovery to 

determine the motives andlor explanations of Defendants. 4) Schedule a jury trial in this 

action, after Discovery, so that such jury (a) may determine the liability of Defendants, (b) 

make a determination as to the reasonableness of the claim of each Plaintiff for damages, 

punitive damages, plus expenses, costs, and lawyer fees that have been suffered by each 

Plaintiff and Plaintiffs family, and (c) make any necessary modifications to each 

Plaintifl's claim for damages as the jury may see as fit and proper. 5) Order the 

immediate removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS agents 

from employment without retirement or other benefits. 7) In the event of the failure of the 

Defendants to answer the complaint within the required 20 days, order that the 

Defendants must pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR FAMILIES 

57) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of action as if 

they were fully stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from them or 



seriously compromised by use of fraud and deception. 

"The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to 

pursue them, without let or hinderance, except that which is applied to allpersons of the same 

age, sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said 

that 'the property which every man has in his own labor, as it is the original foundation of all 

other property, so it is the most sacred and inviolable. The patrimony of the poor man lies in 

the strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is aplain violation 

of this most sacredproperty. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

Citv Co., I l l  US 746, 757 (1884). 

"It has long been established that a State may not impose apenalty upon those who exercise a 

right guaranteed by the Constitution. Frost & Frost Trucking Co. v. Railroad Comm'n of 

California, 271 U.S. 583. "Constitutional rights would be of little value ifthey could be. . . 
indirectly denied," Smith v. Allwright, 321 US. 649, 664, or "manipulated out of existence." 

Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justzped by some remote administrative benefit to 

the State. Pp. 542-544. " HARMAN v. FORSSENIUS, 380 U.S. 528,540 (1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through fraud, 

deception, and threats under "color of law". Plaintiffs and their helpless spouses and 

children were denied the services and support of the right to engage in occupations of 

"common right" to sustain their lives. The Constitution affords protections of our lives 

and property and rights. The Internal Revenue Manual also states that there is no 

requirement to withhold by private employers and other entities (see exhibit "F"). The 



IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike the 

corporation, cannot be taxed for the mere privilege of existing. The corporation is an art@cial 

entity which owes its existence and charter powers to the state; but the individual's rights to 

live and own urovertv are natural rkhts for the enjoyment of which an excise cannot be 

imuosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to lay 

hand upon his own property. To acquire andpossess property is a right, not a privilege ... The 

right to acquire andpossess property cannot alone be made the subject of an excise .... nor, 

generally speaking, can an excise be laid upon the mere right to possess the fruits thereoJ as 

that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed ... Since the right to receive 

income or earnings is a right belonging to every person, this right cannot be taxed as a 

privilege. " 

'Tncome is necessarily the product of the joint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share..." Sims v. Ahrens et 

al., 2 71 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable Court; 1) 

Allow a reasonable period of Discovery to determine the full extent of violation of laws 

by Defendants, 2) Allow a reasonable period of Discovery to determine whether there 

were any accomplices to the Defendants, 3) Allow a reasonable period of Discovery to 

determine the motives and/or explanations of Defendants. 4) Schedule a jury trial in this 

action, after Discovery, so that such jury (a) may determine the liability of Defendants, (b) 

make a determination as to the reasonableness of the claim of each Plaintiff for damages, 

punitive damages, plus expenses, costs, and lawyer fees that have been suffered by each 



Plaintiff and Plaintiffs family, and (c) make any necessary modifications to each 

Plaintiffs claim for damages as the jury may see as fit and proper. 5) Order the 

immediate removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS agents 

from employment without retirement or other benefits. 7) In the event of the failure of the 

Defendants to answer the complaint within the required 20 days, order that the 

Defendants must pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A DIRECT 

TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of action as if 

they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax levied on 

them without the "apportionment" provision. This deprivation was accomplished by 

means of threats and implied threats to third parties, such as employers. Under "color of 

law", the IRS claimed the authority to levy a direct tax on Plaintiffs without 

"apportionment" as being authorized by the 16" Amendment. This was in direct 

contradiction to U.S. Supreme Court rulings such as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 (1895). 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the ltYh 



Amendment provides for a hitherto unknown power of taxation; that is, a vower to flew an 

income tax which, although direct, should not be subiect to the regulation of  avvortionment 

avvlicable to all other direct taxes. And the far-reaching effect of this erroneous assumution 

will be made clear by generalizing the many contentions advanced in argument to support 

63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable Court; 1) 

Allow a reasonable period of Discovery to determine the full extent of violation of laws 

by Defendants, 2) Allow a reasonable period of Discovery to determine whether there 

were any accomplices to the Defendants, 3) Allow a reasonable period of Discovery to 

determine the motives and/or explanations of Defendants. 4) Schedule a jury trial in this 

action, after Discovery, so that such jury (a) may determine the liability of Defendants, (b) 

make a determination as to the reasonableness of the claim of each Plaintiff for damages, 

punitive damages, plus expenses, costs, and lawyer fees that have been suffered by each 

Plaintiff and Plaintiffs family, and (c) make any necessary modifications to each 

Plaintiffs claim for damages as the jury may see as fit and proper. 5) Order the 

immediate removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS agents 

from employment without retirement or other benefits. 7) In the event of the failure of the 

Defendants to answer the complaint within the required 20 days, order that the 

Defendants must pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement and 

willing participation in this class action lawsuit. Plaintiffs all are agreed that an appointed 

spokesperson shall speak on their behalf, whenever required. Plaintiffs chose not to be 



represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws." 

Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this complaint 

and brief are done with full intent to observe court rules and as confirmation that the information 

contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has protjtrly identified 

himself. The above Signed presents this Complaint, Demand for S u e  Ttlal, and Brief In 

Support for notarihAtion. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 1 6'h Amendment conferred a new taxing power on the federal 

government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities are 

clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of corporate 

earnings. The act did not impose a tax on the non-corporate portion of the individual's earnings. 

" (The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), under which this court 

held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his proportion of 

the earnings of the corporation although not declared as dividends. That decision was based upon the 

very special language of a clause of section 11 7 of the act (13 Stat. 282) that 'the gains and profits of 

all companies, whether incorporated or partnership, other than the companies specified in this 

section, shall be included in estimating the annual gains, profits, or income of any person entitled to 

the same, whether divided or otherwise." SOUTHERN PAC CO. v. LOWE ,247 U.S. 330,335 

(1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court ruled: "The 

common business and callings of [ i f ,  the ordinary trades andpursuits, which are innocuous in 

themselves, and have been followed in all communities from time immemorial, must therefore be free 

in this country to all alike upon the same conditions. The right to pursue them, without let or 

hinderance, except that which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element of that freedom 



which they claim as their birthright. It has been well said that 'the property which every man has in 

his own labor, as it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his own handr, and to 

hinder his employing this strength and dexterity in what manner he thinks proper, without injury to 

his neighbor, is aplain violation of this most sacredproperty. It is a manifet encroachment upon the 

just liberty both of the workman and of those who might be disposed to employ him" Butcher's Union 

Co. v. Cresent City Co., 111 US 746 (1884). 

- -- 
I axation Key, West 5s - '-1 ne iegisiature cannot name soillctiiiilg io ne a ramwe i~nviicgc i i a z f ~ :  r 

is first a privilege." 

Taxation Key. West YSS - '1 fie Klgnt to receive income or earnings is a ngnt Deionging to every 
person and realization and receipts of income is therefore not a "privilege that can be taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to make 

contracts is as completely within the protection of the Constitution as the right to holdproperty free 

from unwarranted seizure, or the liberty to go when and where one will. One of the ways of obtaining 

property is by contract. The right, therefore, to contract cannot be infringed by the legislature without 

violating the letter and spirit of the Constitution. Every citizen is protected in his right to work where 

and for whom he will. He may select not only his employer, but also his associates." COPPAGE v. 

STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any person 

seeking employment, as a condition of such employment, to enter into an agreement, either written or 

verbal, . . .or shall threaten any employee with loss of employment, or shall unjustly discriminate 

against any employee. . . is hereby declared to be guilty of a misdemeanor, and, upon conviction 

thereof. . . shall be punished for each offense by afine ...". COPPAGE v. STATE OF KANSAS, 236 

U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal Constitution. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 113; 63 S Ct at 875; 87 

L Ed at 1298 (1943). 

A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, the 



Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6fh Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1 895), addressed the issue of 

direct taxes. The Court quoting the Constitution: "No capitation, or other direct, tax shall be 

laid, unless in proportion to the census.. .. " And, 

"As to the states and their municipalities, this (contributions to expense of government) is reached 

largely through the imposition of direct taxes. As to the federal government* it is attained in vart 

through excises and indirect taxes won luxuries and consumption generallv, to which direct taxation 

mav be added to the extent the rule of apportionment allows." 

POLLOCK stated, "...that such tax is a direct tax, and void because imposed without regard to the 

rule of apportionment; and that by reason thereof the whole law is invalidated" It is also stated in 

the U.S. Constitution: Article 1, sec 9, MNo Capitation, or other direct, Tax shall be laid, 

unless in proportion to the Census or Enumeration herein before directed to be taken." These 

two prohibitions and limitations on federal taxing authority were never repealed and remain in 

force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be clearer 

than that what the constitution intended to guard against was the exercise by the general 

government of the power of directly taxing persons andproperty within any state through a 

majority made up from the other states." Pollock vs. Farmers' Loan and Trust Co., 157 US 

429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of direct 



and indirect taxes, and lays down two rules by which their imposition must be governed, 

namely, the rule of apportionment as to direct taxes, and the rule of uniformity as to duties, 

imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect taxation 

was well understood by the framers of the constitution and those who adopted it; (2) that, 

under the state system of taxation, all taxes on real estate or personal property or the rents or 

income thereof were regarded as direct taxes; (3) that the rules of apportionment and of 

uniformity were adopted in view of that distinction and those systems.. . " Pollock, 157 US 429, 

5 73. 

The notion that a federal income tax where one person pays one amount and another person pays 

nothing, was ruled against by POLLOCK as having violated "apportionment". 

"The income tax law under consideration is marked by discriminating features which affect 

the whole law. It discriminates between those who receive an income of $4,000 and those who 

do not. It thus vitiates, in my judgment, by this arbitrary discrimination, the whole 

legislation." Pollock, 157 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This was in 

sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that this 

met the requirements of the U.S. Constitutional. There can be no question that the 1909 tax was 

passed to imposed on corporations, an "income tax", placed on the privilege 

of incorporation, and fell under the category of excise tax, and therefore was an indirect tax, not 

subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on corporate 

privileges. 



In 19 1 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges in 

FLINT v STONE TRACY, 220 US 107 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities within 

the country, upon licenses to pursue certain occupations, and upon corporate ~rivilexes. ' 

Cooley, Const. Lim Fh ed 680." 

In 1 9 1 3, STRATTON'S INDEPENDENCE addressed the intent of congress in passing the 1 6th 

Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of  the tax to be imuosed with resuect to the 

doing of  business in cornorate form because it desired that the excise should be imposed, 

approximately at least, with regard to the amount of benefit presumably derived by such corporations 

from the current operations of the government. In Flint v. Stone Tracy Co. 220 US. 107,165 ,55 S. 

L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising 

the right to tax a legitimate subject of taxation as a franchise /231 U S .  399,4171 or privilege, was not 

debarred by the Constitution from measuring the taxation by the total income, although derived in 

part from prouertv which, considered bv itself, was not taxable" 

"As has been repeatedly remarked, the cornoration tax act of  1909 was not intended to be and is not, 

in anv urouer sense. an income tax law. This court had decided in the Pollock Case that the income 

tax law of 1894 amounted in effect to a direct tax upon property, and was invalid because not 

au~ortioned accordina to uouulations, asprescribed by the Constitution. The act of 1909 avoided this 

dijfjiculty by imposing not an income tax, but an excise tax upon the conduct of business in a 

corporate capacity, measuring, however, the amount of tax by the income of the corporation." 

STRATTON'S went on to say that corporations receive a government conferred benefit and that 

such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefiis of the federal government, and ought as 

reasonably to contribute to the support of that government as corporations that conduct other kinds of 

profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for the purpose of 



measuring the amount of the tax" 

In 19 16, the U.S. Supreme Court confirmed once again that the 16" Amendment conferred no 

new taxing powers in its ruling in STANTON v BALTIC MINING CO., 240 US 103 (1 91 6): 

"Not being within the authority of the ltYh Amendment, the tax is therefore, within the ruling of 

Pollack ... a direct tax and void for want of compliance with the regulation of apportionment." 

"...it manifetly disregards the fact that by the previous ruling it was settled that the provisions of the 

l @  Amendment conferred no new Bower of taxation.." - 
". . .it was settled in Stratton's Independence.. . that such tax is not a tax upon property.. . but a true 

m i s e  levied on the result of the business.." 

Also in 19 16, the U.S. Supreme Court confirmed prior rulings on the 1 6'h Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the ltYh Amendment 

provides for a hitherto unknown power of taxation; that is, a power to levy an income tax which, 

although direct, should not be subject to the regulation of apportionment applicable to all other direct 

taxes. And the far-reaching effect of this erroneous assumption will be made clear by generalizing the 

many contentions advanced in argument to support it.. . " 
BRUSHABER went on to rule on the purpose of the 1 6" Amendment and the necessity of 

maintaining and harmonizing the 1 6" Amendment with the "apportionment" requirements: 

"...the whole purpose of the Amendment was to relieve all income taws when im~osed from 

a~~ortionment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of the 

Constitution and harmonizing their operation." 

In 19 18, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 (1 91 8): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 1 6th 

Amendment. 

" (The) Income Tax Act of June 30,1864 (chapter 173,13 Stat. 223,281,282), under which this court 

held, in Collector v. Hubbard, 12 Wall 1,16, that an individual was taxable upon his proportion of 



the earninas o f  the cornoration although not declared as dividends. That decision was based upon the 

very special language of a clause of section 11 7 of the act (13 Stat. 282) that 'the gains andprofis of 

all companies, whether incorporated or partnership, other than the companies specified in this 

section, shall be included in estimating the annual gains, profis, or income of any person entitled to 

the same, whether divided or otherwise.' The act of 1913 contains no similar language, but on the 

contrary deals with dividends as a particular item of income, leavim them free from the normal tax 

im~osed won  individuals, subiectina them to the araduated surtaxes onlv when received as dividends 

(38 Stat. 167, paragraph B), and subjecting the interest of an individual shareholder in the undivided 

gains andprofits of his corporation to these taxes only in case the company is formed or fraudulently 

availed of for the purpose of preventing the imposition of such tax by permitting gains andprofits to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE ,247 U.S. 330 

(1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1918): 

"An examination of these and other provisions of the Act (The 1@ Amendment) make it plain that 

the legislative purpose was not to tax property as such, or the mere conversion of property, but to tax 

the conduct of the business of corporations organized for profit upon the gainful returns from their 

business operations. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that comes in, 

cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise Tax 

Act of 1909, the broad contention submitted on behalf of the government that all receipts, everything 

that comes in, are income within the proper definition of the term 'gross income'. Certainly the term 

'income' has no broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no duference in its meaning as used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1 EO), the High Court confirmed prior rulings: 

"The 1@ Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects ... " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there used." 

"...we find little to add to the succinct definition adopted in two cases arising under the Corporation 



Tax Act of 1909 ...(S tratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of "income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper force 

and effect, save only as modified by the amendment, and that the latter also may have proper effect, it 

becomes essential to distinguish between what is and what is not 'income,' as the term is there used, 

and to apply the distinction, as cases arise, according to truth and substance, without regard to form 

Conpress cannot bv anv definition it mav adopt conclude the matter, since it cannot bv leaislation 

alter the Constitution, from which alone it derives its power to legislate, and within whose limitations 

alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justcjlcation in the taxation of 

other income as to which there is no prohibition; for, of course, doing what the Constitution permits 

gives no license to do what it prohibits." 

EVANS further ruled that the 16" Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; that is 

to say, does it bring within the taxing powers subjects theretofore excepted? The court below answered 

in the negative; and counsel for the government say: 'It is not, in view of recent decisions, contended 

that this amendment rendered anything taxable as income that was not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5,1909, was not an income tax law, but a definition of 

the word 'income' was so necessary in its adminktration... " 

"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the same 

meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 1909, and 

that it has the same scope of meaning was in effect decided in Southern PaciJic v Lowe ..., where it 

was assumed for the purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the Income Tax Act of 1913. There can be no doubt that the word must be given the 



same meaning and content in the Income Tax Acts of 1916 and 191 7 that it had in the act of 1913. 

When we add to this, Eisner v Macomber ... the definition of 'income' which was applied was adopted 

from Stratton's Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909.. . there would seem to be no room to doubt that the word must be piven the same meaninp in all 

the Income Tax Acts of Congress that was given to it in the Cornoration Excise Tax Act, and that 

what that meaning is has now become definitely settled by decisions of this Courl. " 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the question of 

the definition of the word "income" had repeatedly been raised. 

The word "income" has been wrongfully used by the IRS, as including the wages, compensation, 

or earnings of the Plaintiffs, when not engaged as a corporate enterprise. The general public, 

being unaware of the legal definition of "income", has been misled into a wrongful use of the 

word and has been also misled into believing that they had "income', although not participating 

in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 1909, 

in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) ruled on 

the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income within the 

meaning of the revenue acts of Congress, nor can Conpress, without a~~ortionment, tax that which is 

not income within the meaning of the 16th Amendment." 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment andpayment, not upon distraint. " 
The definition of distraint in the legal dictionary, "to seize a person's goods as security for an 

obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability.. . " BALLARD gives us two useful explanations: 



At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 404, 

BALLARD further ruled that ". .. 'gross income' means the total sales, less the cost of goods sold, 

plus any income from investments and from incidental or outside operations or sources." 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, did not 

have "income" as the meaning of the word is intended in the 16" Amendment. 

INESCAPABLE CONCLUSIONS 

The individual income tax is a direct tax subject to apportionment. 

The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. Plaintiffs are 

not subject to excises laid on corporate privileges. 

The 16th amendment only applies to 'income' as defined by the US Supreme Court, as pertaining only to 

corporations and government conferred privileges. 

Occupations of "common right" cannot be hindered and are rights offreedom necessarily covered by 

the common law of the US. Constitution. 

The word 'income' is not defined in the Internal Revenue Code. 

The 16fh amendment did not authorize any new taxingpowers. 

The taxing powers of the federal government were the same after the passage of the 16fh amendment as 

were existent before the passage. 

The IRS agents are guilty offraud by refusing to respond to questions from PlaintEfSs, according to 

court ruling precedence. 

The 16th amendment kept the corporate excise tax in the category of indirect tax and did not afSect the 

apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported by the 

National Center for Public Policy: 
- .s - P " -  - = = =  - =  

CViZSi i f i e  r O w 8 i i i i i  i S S i  e i~ ViGXi17iS ~i i i~iis~ 
By National Center for Public Policy Research 
Gi\iSNews.com S~eciai 
May 13,2003 

(Editor's Note: The following ts the 46th of 700 stories regarding government reaulatton trom the book 
Shattered Dreams, written by the National Center for Public Policy Research. CNSNews.com will publish 
an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants. when it wants, how it wants with almost com~lete 
immunitv," retired Internal Revenue Service official Tommy Henderson told the U.S. Senate Finance 
Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard Baker, former 
US. Representative James H. Quillen and Tennessee prosecutor David Crockett on money-laundering 



and bribery charges, apparently in an attempt to promote his own career. When Henderson attempted to 
correct the abuse, it was Henderson, not the agent, who lost his job. 

"What 1 had uncovered was an attempt to create an unfounded criminal investigation on two national 
political figures for no reason other than to redeem this agent's own career and ingratiate himself with his 
supervisors," Henderson testified. Henderson attempted to reign in tne rogue agent by taking away his 
gun and his credentials, but he failed. The agent, Henderson told the committee, had a friend in IRS upper 
management. 

in fact, Henderson was told that management had lost confidence in him. He believed that if he did not 
resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had exposed the illegal 
actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in tine IRS. He was arrested on cocaine 
charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the law 

with impunity. This Honorable Court should agree with Plaintiffs as a matter of Constitution and 

law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified himself 

and signed in my presence. 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the federal 

government, a direct tax without apportioning it in accordance with the census. 

The first thing to consider then, is what constitutes a direct tax and what 

apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine what 

the Court said concerning the 1 6fh Amendment. 

It must first be understood that there are some basic principles of law. One 

important principle is that because a case is old, does not mean that it is invalid 

or not reliable. It is exactly the opposite. An old case, which has never been 

successfully challenged nor overturned, is the best of all cases as having 

withstood the test of time. 

There are other principles, which must be considered.. .such as.. . a person 

does not have to do what an IRS agent tells him to do, he only has to do what the 

law tells him to do. The law is expressed by Constitution, court ruling, statute, 

and regulation. The lowest on the pecking order is regulation. In order for a 

regulation to have the force and effect of law, it must cite a statute on which it is 

based. 

"The result is that neither the statute nor the regulations are complete without the other, 

and only together do they have any force. In effect, therefore, the construction of one 

necessarily involves the construction of the other. The charges in the information are 

founded on 1304 and its accompanying regulations, and the information was dismissed 

solely because its allegations did not state an offense under 1304, as amplified by the 

regulations. When the statute and regulations are so inextricably intertwined, the 

dismissal must be held to involve the construction of the statute." UNITED STATES v. 



MERSKY, 361 US. 431 (1960). 

Sometimes a regulation is overturned by a court ruling on the basis that the 

regulation did not properly reflect the statute. There are 3 types of regulations; 

Interpretive, Procedural, and Legislative. An agency can have a regulation 

demanding that employees shine their shoes or wash their hands. These 

obviously would not have the force and effect of law but would only be a 

condition of employment. There are also interpretive regulations that guide the 

employees in their work. The last type of regulation is the legislative regulation, 

which has the force and effect of law by the citation of a statute or ruling on 

which it is based. At the end of each regulation, you will see a number of 

citations, such as a Treasury Department Decision, etc. The regulation must cite 

a statute, such as IRC sec. 6331, in order to have the force and effect of law and 

application to the general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of law. A 

Supreme Court case states a principle which, you would do well to 

remember.. .that is, if you accept an agent's statement concerning the law and if 

his statement is incorrect or deceptive, then you are taking a risk. DON'T take 

that risk!! Always ask to be shown the statute and regulation!!! That ruling was 

given in Federal Crop Insurance Corp. v Merdll, 332 US 380,384 (1947) and has 

never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained that 

he who purports to act for the Government stays within the bounds of his authority. The 

scope of this authority may be explicitly defined by Congress or be limited by delegated 

legislation, properly exercised through the rule-making power. And this is so even 

though, as here, the agent himself may have been unaware of the limitations upon his 

authority. See, e.g., Utah Power & tight Co. v. United States, 243 US. 389,409,391; 

United States v. Stewart, 31 1 U.S. 60. 70 , 108, and see, generally, In re Floyd 

Acceptances, 7 Wall. 666." 



The prohibitions against a direct tax are in Article 1, sec. 2, "Representatives 

and direct taxes shall be apportioned among the several States which may be 

included in this union, according to their respective Numbers.. . " and also in 

Article I, sec. 9, "No Ca~itation. or other direct. Tax shall be laid, unless in 

pm~ortion to the Census or Enumeration herein befiore directed to be taken." 

These 2 prohibitions were never repealed and remain in force in the main body of 

the Constitution. The income tax is a direct tax on an individual and must be 

levied under the rule of apportionment, according to the Supreme Court. 

However, there actually was levied an excise tax on corporations, in 1909 and 

later, which was measured by the size of their incomes and limited by their 

profits. That tax cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, and 

thus would include his labor, as being his property and as ruled by the US. 

Supreme Court. The Court also ruled that a man's labor is inviolable and is a 

guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same conditions. 

The right to pursue them, without let or hinderance, except that which is applied to all 

persons of the same age, sex, and condition, is a distinguishing privilege of citizens of 

the United States, and an essential element of that freedom which they claim as their 

birthright. It has been well said that 'the property which every man has in his own labor, 

as it is the original foundation of all other property, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his own 

hands, and to hinder his employing this strength and dexterity in what manner he thinks 

proper, without injury to his neighbor, is a plain violation of this most sacred property. It 

is a manifest encroachment upon the just liberty both of the workman and of those who 



might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 11 1 US 746 

(1 884). 

"That the riaht to conduct a' lawful business, and thereby acquire pecuniary profits, is 
PCODerfY, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 113; 

63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler e t  al., Administrators v. United States, 281 US 

497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as an 

excise tax on a natural person, why is the tax imposed not listed in subtitle E 

(Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme CourC but before we 

get into those, let me state the following.. . Excise taxes used to be commonly 

referred to as luxury taxes. The basis for that was that an excise tax was levied 

on an item of consumption or a privilege, which could be avoided by the buyer or 

subscriber. Very few people refer to excise bxes as luxury taxes anymore 

because the establishment would not want this concept to take root in the public 

mind. There are an awful lot of citizens who would disagree with the notion that 

the telephone or gasoline are not necessities of life and can be avoided, thereby 

rendering them as luxuries. 

We will now look into the 16'h Amendment. You most likely will be surprised 

at what you will discover. 



The Second Consideration - The 1 6fh Amendment 

The IRS claims that the I @  Amendment to the Constitution authorizes an 

income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

Affer the I @  Amendment was passed in 1913, there were many cases that 

came before the US Supreme Court and various issues were decided concerning 

its legitimacy. See Note 1. The big question was whether the Amendment had 

overturned the limitations against a direct tax without apportionment, since the 

limitations on direct taxes remain in the Constitution. There was the Pollock case 

that had set precedent before the I @  Amendment was passed. Pollock came 

before the court in 1895 and argued what an indirect and direct tax were. It 

overturned the 1894 income tax act because of lack of apportionment. So you 

can see that the apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against was 

the exercise by the general government of the power of directly taxing persons and 

property within any state through a majority made up from the other states." Pollock vs. 

Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of uniformity 

as to duties, imposts, and excises." Pollock, 157 US 429, 556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 



systems ..." Pollock, 157 US 429, 573. 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the apportionment 

requirement was not needed because it was an excise tax on the privilege of 

incorporating, and the size of the excise tax was measured by the size of the 

corporate profit. Therefore, it was ruled that it was not a tax on the income of the 

corporation and was, in actuality, an indirect or excise tax. Note here that it was 

a privilege to incorporate and that privilege carried some advantages with it. 

Therefore the excise tax could be avoided by not incorporating. That allowed it to 

fall into the category of excise or LUXURY tax. Also note that the tax was only 

allowed on corporations and not on individuals. Corporate officers were 

obligated to ensure that the corporation paid the tax but the tax was not imposed 

on the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with 

respect to the doing of business in corporate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefit 

presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed. 107,419,31 Sup. 

Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the right to 

tax a legitimate subject of taxation as a franchise or privilege, was not debarred by the 

Constitution from measuring the taxation by the total income, although derived in part 

from propertv which, considered bv itself. was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 



authority has exercised the right to tax a legitimate subject of taxation as an exercise of 

a franchise or privilege, it is no objection that the measure of taxation is found in the 

income produced in part from property which of itself considered is nontaxable. 

Applying that doctrine to this case, the measure of taxation being the income of the 

corporation from all sources, as that is but the measure of a privilege tax within the 

lawful authority of Congress to impose, it is no valid objection that this measure 

includes, in part, at least, property which, as such, could not be directly taxed. See, in 

this connection, Maine v. Grand Trunk R. Co. 142 U.S. 217 ,35 L. ed. 994,3 Inters. Com. 

Rep. 807,12 Sup. Ct. Rep. 121, 163, as interpreted in Galveston, H. & S. A. R. Co. v. 

Texas, 210 U.S. 21 7,226 ,52 S. L. ed. 1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Propetty (a person's labor or wages), considered 

by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to lay and 

collect taxes on incomes, from whatever source derived, without apportionment 

among the several States, and without regard to any census or enumeration. " If 

you are not aware of the definition of the word "income" given by the US 

Supreme Court, it will appear as though the 16fh Amendment cancelled out the 

two taxing clauses in the main body of the Constitution. 

In Bmshaber, the Court s&ted the several contentions being made in the case 

and ruled: 

". . . the contentions under it (the 1 P Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in bringing 

the provisions of the Amendment exempting a direct tax from apportionment into 

irreconcilable conflict with the general requirement that all direct taxes be apportioned. 

... This result, instead of simplifying the situation and making clear the limitations on 

the taxing power . . . would create radical and destructive changes in our constitutional 

system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 



apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1 6th Amendment. It didn't have the power to overturn those 

two taxing clauses but it did have the power to overturn the 16th Amendment as 

being unconstitutional. It chose to limit the authority of the 16th Amendment by 

placing limitations on the word "income" in the 16fn Amendment. You will see in 

the following cases where the Court made this limitation as being an indirect tax 

(excise tax) placed on an activity or privilege of incorporation and consequent 

activities as a corporation, the size of such excise tax being measured by the 

size of the corporate profit The word "income" was ruled as having no other 

meaning than as being an indirect (excise) tax, the same as was levied by the 

1909 corporate tax act. 

A number of other cases came up affer the 16fn Amendment was allegedly 

passed in 1913, and they all remained consistent and only had to reconcile minor 

differences, such as mining as opposed to manufacturing. This is where the crux 

of the matter lies for us and the income tax. All these courts clearly ruled, 

especially MERCHANT'S LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921), 

that the word "income" had a specific legal meaning in the 16th Amendment. 

They further pointed to STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 

US 399 (1913) as the ruling that defined the word "income" in the 16fh 

Amendment. 

Here is what STRATTON'S says: 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to 

be and is not, in any proper sense, an income tax law. This court had decided in the 

Pollock Case that the income tax law of 1894 amounted in effect to a direct tax upon 

property, and was invalid because not apportioned according to oo~ulations, as 

prescribed by the Constitution. The act of 1909 avoided this difficulty by imposing not an 

income tax, but an excise tax upon the conduct of business in a corporate capacity, 

measuring, however, the amount of tax by the income of the corporation." 

In U S  v. WHITRIDGE, 231 US. 144, 147 (1913), the Court ruled: 



"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, as it 

was, after Congress had proposed to the legislatures of the several states the adoption 

of the 16th Amendment to the Constitution, but before the ratification of that 

Amendment-imposed an excise or privilege tax, and not in any sense a tax upon 

property or upon income merely as income. It was enacted in view of the decision of this 

court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429.39 L. ed. 759.15 Sup. S t  Rep. 

673,158 U.S. 601 .39 L. ed. 1108,lS Sup. C t  Rep. 912. which held the income tax 

provisions of a previous law (act of Auaust 27,1894,28 Stat. at L. chap. 349. DR. 509, 

553.27 etc. U. S. Coma Stat. 1901. p. 2260) to be unconstitutional because amounting in 

effect to a direct tax upon proDertv within the meaning of the Constitution, and because 

not apportioned in the manner required bv that instrumentn 

The important key is "upon the conduct of business in a corporate capacity". 

So the court is saying that 

I )  income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income but an 

excise tax measured by the size of the corporation's income, and 

3) any true federal income tax would be unconstitutional, if not apportioned. 

The only way they could levy a tax on corporations would be to levy an excise 

and not an income tax. Well . . . Can they levy an excise tax, measured by the size 

of your earnings, on your salary? Do you have the same choice, that is required 

to levy an excise tax, that a corporation has, that is, to work or not to work? No. 

You have to work to feed yourself and your family, etc. and, in no way, is the 

right to work a privilege. Remember that government officials and their official 

literature state that the income tax is voluntary. Further, the head of the ATF 

officially testified, under oath before Congress in 1954, that the income tax was 

100% voluntary. He was never charged with perjury nor did any member of 

Congress challenge his statement under oath. 

Next, we'll deal more in these court cases and the 16fh Amendment. 



THE THIRD CONSIDERATION 

THE INCOME TAX and THE 16TH AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct vs. 

indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS'LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, unless 

in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply to a 

particular case, so that the court must either decide that case conformably to the 

law, disregarding the constitution, or conformably to the constitution, 

disregarding the law, the court must determine which of these conflicting rules 

governs the case." And the chief justice added that the doctrine "that courts 

must close their eyes on the constitution, and see only the law, would subvert the 

very foundation of all written constitutions." Thus, the Constitution must govern 

the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and void 

because imposed without regard to the rule of apportionment; and that by reason 

thereof the whole law is invalidated." Second, "That the law is invalid, because imposing 

indirect taxes in violation of the constitutional requirement of uniformity, and therein 

also in violation of the implied limitation upon taxation that all tax laws must apply 

equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment and 

indirect - under the rule of uniformity. The corporate income tax is an indirect 

(excise) tax while the individual income tax is a direct tax, which must be 

apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done without 



apportionment, they are unconstitutional if they are direct taxes AND IF THEY 

ARE MANDATORY. The 1894 tax was Wed invalid, so how about our present day 

individual income tax. We will look at the Supreme Court's rulings on the 1 P  

Amendment and whether it had any effect on the Apportionment requirement. 

The IRS is obliged, therefore, to answer this question in specific detail and 

without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this (contributions to 

expense of government) is reached largely through the imposition of direct taxes. As to 

the federal government, it is attained in part through excises and indirect taxes upon 

luxuries and consumption generally, to which direct taxation may be added to the extent 

the rule of apportionment allows." And "If, by calling a tax indirect when it is essentially 

direct, the rule of protection could be frittered away, one of the great landmarks defining 

the boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private property." 

Comment: This ruling maintains the distinction between types of state and 

federal taxation as being important and necessary. Also notice the description of 

excise (indirect) taxes as taxes on "luxuries and consumption. " I mentioned 

previously that these indirect taxes fall on the sales of luxuries and consumer 

goods, which can be avoided. Also the ability to avoid these indirect taxes by not 

purchasing taxed products or by not seeking a corporate privilege, is necessary 

to the conditions required by Pollack. Also privileges, such as incorporation, are 

taxable because they are avoidable and ate therefore voluntary. Where have we 

heard that word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid upon the 

manufacture, sale, or consumption of commodities within the country, upon 

licenses to pursue certain occupations, and upon corporate privileaes.' Cooley, 

Const. Lim. 7th ed. 680." 



In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, as it 

was, after Congress had proposed to the legislatures of the several states the adoption 

of the 16th Amendment to the Constitution, but before the ratification of that 

Amendment-imposed an excise or privilege tax, and not in anv sense a tax upon 

prowrtv or upon income merelv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921'8 years affer the I @  Amendment 

was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5,1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration ..." 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' 

has the same meaning in the lncome Tax Act of 1913 that it had in the Corporation 

Excise Tax Act of 1909, and that it has the same scope of meaning was in effect decided 

in Southern Pacific v Lowe ..., where it was assumed for the purpose of decision that 

there was no difference in its meaning as used in the act of 1909 and in the lncome Tax 

Act of 1913. There can be no doubt that the word must be given the same meaning and 

content in the lncome Tax Acts of 1916 and 1917 that it had in the act of 1913. When we 

add to this, Eisner v Macomber ... the definition of 'income' which was applied was 

adopted from Stratton's Independence v Howbert, supra, arising under the Corporation 

Excise Tax Act of 1909 ... there would seem to be no room to doubt that the word must 

be given the same meaninn in all the lncome Tax Acts of Congress that was niven to it in 

the Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning affer the I @  

Amendment was passed as it did prior to passage in 1913. Since that time, has 

there ever been an overturning of this decision which was definitely settled by 

that Supreme Court decision in 1921? If the IRS cannot show that the decision of 

the Court was overturned, then its claim fails. 



All these rulings were made to establish to the meaning of the word 'income' 

in the I @  Amendment. We're not yet done. We have to look to Stratton's. We 

have, however, learned that it has the same meaning as applied to an EXCISE tax 

and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not intended to 

be and is not, in any proper sense, an income tax law. This court had decided in the 

Pollock Case that the income tax law of 1894 amounted in effect to a direct tax upon 

property, and was invalid because not apportioned according to populations, as 

prescribed by the Constitution. The act of 1909 avoided this difficulty by imposing not an 

income tax, but an excise tax upon the conduct of business in a corporate capacity, 

measuring, however, the amount of tax by the income of the corporation, with certain 

qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying on or 

doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that government as 

corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for the 

purpose of measuring the amount of the tax." 

Conlment: So you see, the word 'income' only applied to ~drjobratlon~, acting 

in a cbrpbrate capacity, which freely entered into a contdct With the federal 

government to incorporate and were free to not incorpordte Y)k tb kedcirtd their 

incorpori3tion. It was an excise tax and was indirect and was imposed on a 

privilege or luxury. 

Does the government claim that the 1P Amendment with its word 'income' 

imposes the same conditions on your wages and salaries? Yes and no. It has 

never claimed to be imposing an excise tax on your earnings, measured by the 

size of your wages. Excise taxes cannot be imposed on an individual or his 



property. They do claim, however that they are imposing a voluntary tax on your 

earnings. That voluntary fax cannot fall under indirect or excise tax definitions. 

It, therefore, must be imposed as a direct tax, without the apportionment 

provision, which would make it unconstitutional or outside of the limitations 

provided, except in the case of an American citizen working overseas or a 

foreigner working in the US . . .OR.. . a US citizen who voluntarily pays the tax. 

Your withholding does not fall under either class of federal taxation under the 

constitution but is legal only if you volunteer. 

The Apportionment provision of the Constitution has never been repealed and 

still stands in the main body of the Constitution. When Prohibition was repealed, 

the Congress actually passed a measure repealing it, and they did not do 

anything similar to repeal in regard to Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undentaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulihQs; Polloek, Stratton's Independence, and 

SMietanka. Those 3 rulings, alone, destroy the federal government's claim that 

the IP Amendment authorized an income tax on individuals and unincorporated 

businesses. Now, some of you may object on the ground& that perhaps we're not 

telling the whole story or perhaps we have been reading these cases wrongly. 

Now it is time to lock that argument up. Let's look at numerous other US 

Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification in the 



taxation of other income as to which there is no prohibition; for, of course, doing what 

the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects theretofore 

excepted? The court below answered in the negative; and counsel for the government 

say: 'It is not, in view of recent decisions, contended that this amendment rendered 

anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember that this 

was 7 years after the 16* Amendment was passed. 

FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not upon 

distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16th Amendment, the tax is therefore, within the 

ruling of Pollack ... a direct tax and void for want of compliance with the regulation of 

apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that the 

provisions of the 16th Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence. .. that such tax is not a tax upon property. .. 
but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 1 P  Amendment 

authorizes an excise tax on corporations and that the Apportionment provision 

was still active after the passage of the 1 P  Amendment. In other words, if the 

tax had been an excise tax covered under the 1 P  Amendment, it could be 

considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 



"...the confusion is not inherent, but rather arises from the conclusion that the 16th 

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of this 

erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when imposed 

from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the limitations 

of the Constitution and harmonizing their operation." 

Comment: The first quote states that it is erroneous to believe that a power to 

levy an income tax, without Apportionment, was granted by the Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects. .." 
Comment: Here the Court is not only saying that the I @  Amendment conferred 

no new powers of taxation, but also that the leh Amendment did not authorize 

that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16th Amendment must be construed in connection with the taxing clauses of the 

original Constitution and the effect attributed to them before the amendmeht was 

adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the term 

is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. .(Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16th Amendment) make it 



plain that the legislative purpose was not to tax property as such, or the mere 

conversion of property, but to tax the conduct of the business of corporations organized 

for profit upon the gainful returns from their business operations." 

Comment: The "conversion of property" mentioned, applied to woMproperty 

converted to remuneration/compensation. 

Smietanka as in the 31d consideration of my Report states: 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of the lncome Tax Acts of Congress that was given to it in the 

Corporation Excise Tax Act, and what that meaning is has now become definitely settled 

by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U. S. 170 (1 926): 

"lncome has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Connress, without 

apportionment, tax that which is not income within the meaning of the 16th 

Amendment." 

Southern Pacific dd. v. Lowe, 247 US. 330 (191 8): 

"We must reject in this cade, as we have rdjected in clses Arising under the Corporation 

Excise Tax Act of 1909, the broad contention submitted an behalf of the government that 

all receipts, everything that comes in, are income within the proper definition of the term 

'gross income'. Certainly the term 'income' has no broader meaning in the lncome Tax 

Act of 1913 than in that of 1909, and for the present purpose we assume there is no 

difference in its meaning as used in the two acts." 

Comment: If the word "income" in the 16ih Amendment has a strictly limited 

meaning, stated in Stratton's Independence, then the 16th Amendment cannot be 



properly understood unless that definition, with it's limitations, is taken into 

account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the definition of 

"income" that applies equally to individuals and corporations. Could it ever be 

possible that the same definition would apply to a corporation excise tax and 

equally so to a direct tax on an individual's wages? Since the tax imposed on a 

corporation was ruled to be an indirect tax and an excise tax imposed on a 

corporate activity, the question must be raised as to which of the two classes of 

taxation authorized by the Constitution is imposed on an individual? Is it an 

excise tax imposed on a privilege of incorporation? An individual does not 

partake in that privilege. And since the tax imposed on corporations' income, as 

a direct tax, was invalid due to lack of Apportionment and applies equally to the 

individual, the individual and his property also cannot be taxed directly due to 

lack of Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in US. v. 

Ballard, 535 F2d 400= "Gross income and not 'gross receipts' is the foundation of 

income tax liability ..." Here the Court makes a distinction between the two and 

the distinction is based on the word "income" as previously decided by the 

Court. 

There is also the fact that the Supreme Court has ruled that "income" is not 

defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have 

proper force and effect, save only as modified by the amendment, and that the latter 

also may have proper effect, it becomes essential to distinguish between what is and 

what is not 'income, ' as the term is there used, and to apply the distinction, as cases 
arise, according to truth and substance, without regard to form. Conaress cannot by any 

definition it mav adopt conclude the matter, since it cannot bv lecrislation alter the 



Constitution, from which alone it derives its power to legislate, and within whose 

limitations alone that power can be lawfully exercised." 

This can be explained by the "sources of income" rulings by the Court. It is not 

necessary to go into those arguments in depth. It is only necessary to 

understand that 'income' is a separate item from the sources of that income. A 

source of income can be wages, by which an employer derives an income. As an 

example, an employer may earn a profit from the leasing out of his employees or 

using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'incomey is not defined in the Internal Revenue Code." 

This is so because the only legal definition of "income" was given by the U.S. 

Supreme Court in previous rulings. 

At 404, Ballard further ruled that ". . . 'gross income' means the total sales, less 

the cost of goods sold, plus any income from investments and from incidental or 

outside operations or sources." (For illustrative purpose, suppose you worked 

for an employer and received wages for producing widgets, and shortly affer you 

began working there, there was a fire, destroying all the widgets that you had 

produced. Thereafter, the company went out of business, and it is obvious that 

there was no "gross income" under this Ballard ruling, because there were no 

sales.) 

The above Court rulings leave us with only th& one alternative. The individual 

income tax, unless it is imposed from the rule of Apportionment, falls outside the 

authorized taxation powers granted by the Constitution, it being a direct tax on 

an individual's property. The only way it can possibly be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of lnternal 

Revenue testified under oath before Congress ( 2/3/53 - 2/13/53) "Let me point this 

out now. This is where the structure differs. Your income tax is a 100% voluntary tax 



and your liquor tax (A. T. F.) is a 100% enforced tax. Now the situation is as different as 

night and day. Consequently, your same rules simply will not apply." 

These cases are all a person would need to be exempt from the income tax if 

he didn't volunteer. It can be shown that the statutes reflect the voluntary nature 

of the income tax. The mandatory nature of the statutes, which are listed in the 

Internal Revenue Code, are missing and have been missing since 1954. There is 

no statute that causes the average individual to be liable for the income tax and 

no regulation that implements any such alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so vague that 

men of common intelligence must necessarily guess at its meaning and differ as to its 

application, violates the first essential of due process of law." Connally v General 

Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax is 

imposed as a 100% voluntary tax, except in regard to corporations, which are 

engaged in a taxable corporate activity. The individual is free to volunteer or not 

volunteer to pay the direct tax imposed without apportionment. The income tax is 

constitutional, but only because it is voluntary. The income tax on the individual, 

who lives and works in the 50 states, is not authorized by the Cofistitution and 

falls into the category of permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

The individual income tax is a direct tax subject to apportionment. 

The corporate 'income' tax is an indirect tax, not subject to apportionment. 

The 16th amendment only applies to 'income' as defined by the US Supreme Court, as 

pertaining only to corporations. 

The word 'income' is not defined in the Internal Revenue Code. 

The 16th amendment did not authorize any new taxing powers. 

The taxing powers of the federal government were the same after the passage of the 



16th amendment as were existent before the passage. 

The 16th amendment kept the corporate excise tax in the category of indirect tax and did 

not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16& Amendment was never 

properly ratified and that argument is hard to dispute, but is a moot point in light of the 

Supreme Court's rulings. A man named Bill Benson from South Holland, Ill. went to 

every state in the union and got sworn affidavits on those who voted to ratify and those 

who didn't. Remember, in those days communications were slow and poor, so it was 

easy in 1913 to make honest mistakes and just as easy to deceive the public. Kentucky 

was listed as ratifying and according to the state records there was a switch in the 

numbers, something like 9 to 16 and these numbers were switched and Kentucky 

became listed as ratifying. You can get Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight changes 

in wording in some states in order to get their legislators to ratify. Any change in 

wording or punctuation would have nullified ratification. In any case, there is a large 

group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you produce all 

the necessary documents to prove your case. That's whv we don't relv on it. (Note: The 

federal government cannot admit to their "mistake" because they have been 

fraudulently collecting the tax and fraudulently putting people in prison for many years. 

Fraud has no statute of limitations, and therefore people could demand their money 

back, going all the way back to the Pd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are based 

in part on research done by others who have studied these issues and case 

laws. Mr. Conces can be reached at (269) 964-7025 if any questions arise. Mr. 

Conces knows that this report is being widely circulated and asks that anyone 

who has knowledge of a contrary nature, contact Mr. Conces so that any 

necessary changes can be incorporated into this report. 



From: Marlene F. Danol 

21 7 Linden Street 

Northville, MI 48167 

Date: February 3,2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 8;l j, p f l  

Washington. DC 20220 
fq) 1 7 2Q@ 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. Ditrict Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The Presidents Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. Thelfieed to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to emplayers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 



Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of lawi 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protec$ions as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16 Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Omcer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 



Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can only be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

3 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 5: 04 CV 0101 

Hon. Richard Allen Enslen 
Charles F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

VS, 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Nark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 

acting group spokesperson, 

Cbarles F. Conces, 

9523 Pine Hill Dr., 

Battle Creek, Michigan 49017, 

County of Calhoun, 

Phone 1-269-964-7025 

1 

NOTICE and MOTION FOR RECUSAL 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Notice to Judge Enslin, and a Motion For Recusal of Magistrate Judge Ellen S. Cannody 



Notice To Judge Richard Enslen 

A clarification hearing was scheduled for January 18, 2005 at 11 a.m. in the Grand 

Rapids courtroom of Magistrate Judge Ellen S. Carmody. Plaintiffs had requested the 

hearing in order that Magistrate Carmody should explain and clarify her ruling of 

December 13, 2004, in which Carmody stated, "The Court being hlly advised in the 

premises, having reviewed the motion and the response: IT IS HEREBY ORDERED that 

Plaintiffs' Motion for More Definite Statement (Dkt.5) is denied." 

In attendance were Charles F. Conces, William Price, Charles Redmond, Nancy 

Beckwith, and Robert Warner, each being one of the 156 plaintiffs in this class action 

lawsuit. Charles F. Conces was the spokesperson for the entire class of plaintiffs, in 

accordance with Court Rules. 

After several court filings by the Plaintiffs and the DOJ attorneys, the issue came down to 

the matter of personal jurisdiction and subject matter jurisdiction of the Department of 

Justice (DOJ) to defend the Internal Revenue Service (IRS) in this action, and whether 

the IRS was a government agency or an outside agency of government, and whether 

immunity attached to the IRS fraudulent actions. 

The request for the clarification hearing was a legitimate attempt by Plaintiffs to discover 

the truth of the matters at issue and to place these clarifications on the record. 

"Pleadings are intended to serve as a means of arriving at fair and just settlements of  

controversies between litigants. T h q  should not raise barriers which prevent the 

achievement of that end. .. Proper pleading is important, but its importance consists in 

its enectiveness as a means to accomplish the end of a just judgmenf" NATY u. 

GRASSELLI CHEMICAL CO., 303 U.S. 197 (1938). 



The DOJ attorney had not placed anything on the record, which would support the 

assumption that the IRS is a governmental agency. Plaintiffs were seeking to establish if 

there were any supporting facts or evidence for the DOJ claim. 

"Unsupported contentions of material fact are not su-cient on motion for summary 

judgment, but rather, material facts must be supported by amdavits and other 

testimony and documents that would be admissible in evidence at trial." CINCO 

ENTERPRISES, INS. v BENSO, Okla., 890 P.2d 866 (1994). 

"If discovery could uncover one or more substantial factual issues, plainl~fl was 

entitled to reasonable discovery to do so prior to district court's granting of motion for 

summary judgment. Fed Rules Civ. Proc. Rule 56(e), 28 U.S.C.A. * Williamson v. U.S. 

Dept. Of Agriculture, 815 F.2d 368 (stb Cir. 1987). 

"... allegations such as those asserted by petitioner, however inar$kIIy pleaded' are 

sumcient to call for the opportunity to offer supporting evidence. We cannot say with 

assurance that under the allegations of the pro se complaint, which we hold to less 

stringent standards than formal pleadings drafied by lawyers ... " Haines v. Kerner, 404 

US 519 (1 972). 

Plaintiffs had placed several issues on the record that established that the IRS has never 

been established as a governmental entity by an act of Congress. Plaintiffs had provided 

research done in Chrysler vs. Brown in foatnote 23. 



Further, in the Diversified Metals case, the DOJ denied that the IRS is a government 

agency. Diversified Metal Prods., Inc. v. T-Bow Co. Trust, 78 AFTR 2d 5830, 96-2 

USTC par. 50,437 (D. Idaho1996). Therefore, the DOJ claim is barred by estoppel. 

Black's Law Dictionary (Seventh Edition): 

Estoppel, n., A bar that prevents one from asserting a claim or right that contradicts 

what one has said or done before or what has been legal& established as true. 

It is also known that the Internal Revenue Service does not have the "franking privilege" 

that government agencies have, as a matter of course. 

The Internal Revenue Service had the opportunity to dispute the allegation that the IRS is 

a private corporation, when it was served with the lawsuit and before the lawsuit was 

filed, and chose not to reply. 

The terms of incorporation of the IRS can also reveal the true status of the Internal 

revenue Service. The IRS should be compelled by this court to produce such 

incorporation terms as evidence. 

The DOJ attorney filed a "United States' Notice of Non-Reply" to the Plaintiffs' 

"MOTION TO STRIKE 'UNITED STATES' MOTION TO DISMISS' and to the 

Plaintiffs' "NOTICE OF DEFAULT' and the Plaintiffs' "COUNTERCLAIM" filed by 

Plaintiffs, thus leaving standing all of the above allegations, facts, and points of law as 

provided by the Plaintiffs. The DOJ attorney falsely stated that "With respect to the part 

of Mr. Conces's December 10,2004 Motion beginning on p. 8 and labeled NOTICE OF 

DEFAULT, the United States notes that the court denied Mr. Conces' application far 

entry of default on December 10, 2004, as the United States has filed an appearance and 

motions in this matter." Such statement does not state the truth, since the Magistrate 

Judge only denied the "Plaintiffs' Motion for More Definite Statement" and no other 



Order was given as to the "Notice Of Default" or as pertains to the "Counterclaim". 

Nothing has been placed on the record by the DOJ attorney by which a determination can 

be made by the Court pertaining to the "Notice Of Default" or the "Counterclaim". 

Therefore, they must be accepted as true and unrebutted, by the Court. 

MOTION FOR RECUSAL OF MAGISTRATE JUDGE ELLEN S. CARIMODY 

1. At hearing, Magistrate Carmody stated that her Oath of Office was on file in the 

Clerk's office and that she had taken the Oath. Magistrate Carrndy appears to 

have violated her Oath to treat all litigants fairly and impartially. 

2. Judge Carmody violated the Code of Conduct for United States Judges in several 

respects. Each of the Plaintiffs, who were present at the hearing, is willing to 

make a sworn statement as to the conduct of Magistrate Judge Ellen Carmody, if 

Judge Enslen deems that such be necessary for recusal. 

Fram: CODE OF CONDUCT FOR UNITED STATES JUDGES' 

CANON1: A JUDGE SHOULD UPHOLD THE INTEGRITY AND 

INDEPENDENCE OF THE JUDICIARY 

"Although judges should be independent, they should comply with the law? as 

well as the provisions of this Code. Public confidence in the impartiality of the 

judiciary is maintained by the adherence of each judge to this responsibility. 

Conversely, violation of this Code diminishes public confirlence in the judiciary 

and thereby does injury to the system of government under law. 



The Canons are rules of reason. Thev should be applied consistent with 

constitutional muiremen&, statutes, other court rules and decisional law" and 

in the context of all relevant circumstances. 

1 This Code governs the conduct of United States Circuit Judges, District 
Judges, Court of International Trade Judges, Court of Federal Claims Judges, 
Bankruptcy Judges, and Magistrate Judges. In addition, certain pravisions of this 
Code apply to special masters and commissioners as indicated in the 
"Compliance" section. 

In Canon 2A, it states: Tublic confidnce in the judiciav is eroded by 

irresponsible or improper conduct by judges. A judge must avoid all impropriew 

and appearance of improprieety. A judge must expect to be the subject of 

constant public scrutiny. A iudpe must therefore accept restrictions that mi~ht  

be viewed as burdensome bv the ordinarv citizen and should do so freeh and 

willin&. The prohibition aaainst behavinp with improprietv or the amearance 

of im~roprietv applies to both the professional and personal conduct of a iudpe. 

Because it is not practicable to list all prohibited acts, the proscription is 

necessarily cast in general terms that extend to conduct by judges that is 

harmful although not spec~jically mentioned in the Code. 

Actual improprieties under this standard include violations of law, court rules 

or other specific provisions of this Code. The test for appearance of impropriew 

is whether the conduct would create in reasonable minds, with knowledge of aN 

the relevant circumstances that a reasonable inquiry would disclose, g 

perception that the,iud~e's abilitv to carrv out iudicial resmnsibilities with 

interittv, impartialitv. and competence is imooired. " 



3. Magistrate Carmody made a false charge against Charles F. Conces, stating that 

Mr. Conces had made a false statement on the cover sheet of the court filing, to 

the effect that no attorney of record had made an appearance in this case on behalf 

of the Internal Revenue Service. Prior to this, no challenge was made to this 

statement by the DOJ attorney at any time, and Mr. Conces' statement still stands 

unless the DOJ attorney can provide evidence that 1) the IRS is a government 

entity, established by law passed by Congress, 2) the U.S. Treasury is authorized 

to impose a direct tax without "apportionment", and thereby delegates to the IRS, 

the collection of a direct tax without "apportionment" on the Plaintiffs, 3) the DQJ 

is authorized to defend acts of fraud committed by the IRS, whether or not the 

IRS is a government agency, and 4) the evidence presented in prior filings by the 

Plaintiffs as to the status of the IRS, is incorrect. The main purpose of the Motion 

For A More Definite Statement filed by the Plaintiffs, was to discover the truth of 

the matter, and Magistrate Carmody blocked the efforts of the Plaintiffs in the 

Order of Denial of December 13, 2004. The false charge made by Magistrate 

Carmody against Charles F. Conces at the hearing was intimidating, unwarranted, 

and false, and was designed to provide protective cover for the DOJ at the 

hearing. 

4. Magistrate Carmody called in two U.S. Marshals and threatened to have Mr. 

Conces bodily removed from the building without any discernable cause. Mr. 

Conces had simply stated that Magistrate Carmody's allegation against him was 



not true. Magistrate Carmody used the presence of the Marshals as a threatening 

gesture against the Plaintiffs and the Spokesperson, Charles F. Conces. 

5. Magistrate Carmody's Order of denial of Plaintiffs' Motion For A More Definite 

Statement was a denial of the Plaintiffs' judicial due process to proceed under 

Rule 12 (e). The Motion was entirely proper and made for the proper purpose of 

discovering the truth as to whether the IRS can be defended by DOJ attorneys 

when the IRS commits acts of fraud and causes great and serious injury to the 

Plaintiffs. 

6. Magistrate Carmody made her December 13, 2004 judgment of denial on the 

basis of false and misleading statements by the DOJ Attorney. Plaintiffs had listed 

the false and misleading statements by the DOJ Attorney in a prior court filing, 

and stated why each statement was false or misleading. At the hearing, the DOJ 

attorney did not object to the allegations by Charles F. Conces that the entire 

document that had been filed by the DOJ was false and misleading. Magistrate 

Carmody did not comment on the allegations and proceeded to end the hearing 

shortly thereafter, thus blacking fbrther discussion of the matter. 

"Statements of counsel in their briefs or arguments are not sumcient for the 

purposes of granting a motion to dismiss or for summary judgment, TRINSEY 

v PA GLURO, D.C. Pa. 1964,229 F. Supp. 64647. 

7. Magistrate Carmody's lack of interest and lack of comment on the provably false 

and misleading statements by the DOJ attorney, Heather L. Richtarcsik, clearly 

showed a bias in favor of the DOJ attorney and, contrarily, Magistrate Carmody's 

vocal and threatening demeanor and fierce words against Charles F. Conces in 



regards to the perceived, but unproved allegation that Nr. Conces had made a 

false statement in the filings. Each Plaintiff, present at the hearing, strongly 

concluded that Magistrate Carmody had a strong bias in favor of the DOJ attorney 

and are willing to testify to that fact. 

Magistrate Carmody's denial of the Plaintiffs' "Motion For A More Definite 

Statement" had the appearance and the reality of effecting an obstruction of 

justice as sought by the Plaintiffs. The integrity of the Court was undermined and 

the United States was injured by the denial. The law states that all pertinent issues 

should be presented and a limitation by a judge of any of the pertinent issues is 

not permitted. Plaintiffs have lost all confidence in the capacity of Magistrate 

Carmody to act in a fair and impartial way toward the Plaintiffs. 

It appears as though Magistrate Carmody had ex-pate communications with DOJ 

attorney, Heather L. Richtarcsik, before the hearing of January 18,2005. There is 

some evidence to this effect. If Magistrate Carmody and Heather Richtarcsik wish 

to deny any ex-parte communications, Plaintiffs wish to question them separately 

in depositions. Plaintiffs are under the impression that Magistrate Carmody made 

arrangements with Heather Richtarsik that were biased heavily against the 

Plaintiffs. 

Plaintiffs respectfully pray that Magistrate Judge Ellen Carmody be recused from 

this case, for the reasons stated above. 

Date: 

Signed: 

Charles F. Conces 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the Uniteti States forbids the imposition by the 

Meral government, a direct tax without apportioning it in acconksnce with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Coutt in several cases. We'll examine these cases and examine 

what the Court said concerning the 16"h Amendment. 

It must first be understood t-hat there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be conside red... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and eibct of law, it 

must cite a statute on which it is based. 

"me result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect themfore, the 

constnrction of one necessarily involves the construction of the other. me 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dsmissed solely because its allegations did 

not state an offense under 1304, as ampliiied by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(19so). 

Sometimes a regulation is ovetturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment There are also interpretive 

regulations that guide the employees in their wonk. The last type of 

regulation is the legislative regulation, which has the fom and effiect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and e f k t  of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulationlf! 

That ruling was given in Federal Crop Insurance Corp. v MemW, 332 US 380, 

384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. ?he scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as hem, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409, 391; United States v. Stewart, 311 U.S. 60, 70, 

108, and see, generally, ln re Floyd Acceptances, 7 Wall. 666. " 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Repmsentatives and direct taxes shall be aooortioned among the several 

States which may be included in this union, according to their mspective 

Numbers. .." and also in Article 1, sec. 9, ''No Canitation, or other direct, 

Tax shall be laid, unless in ornoortion to the Census or Enumemtion herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court The Court ako ruled that a man's labor is inviolable 

and is a guarsnteed right 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the riaht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 31 9 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et  a/., Administmtors v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitfe E (Alcohol, tobacco, and certain excise tams)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the bllowing ... Excise tares used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people mfer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take mot in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of I& and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16th Amendment You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16th Amendment to the Constitution authorizes 

an income tax without apportionment Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorpomted 

individual. 

After the 16th Amendment was passed in 1913, them were many cases 

that came before the US Supreme Court and vanious issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

l@ Amendment was passed. Pollock came b e f m  the court in 1895 and 

argued what an indirect and dirrect tax were. It overturned the 1894 income 

tax act because of lack of apportionment So you can see that the 

apportionment pmvision is very important 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of unihnnity b r  excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from promrtv which, considered by 

itself. was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107,165 (191 l), this is also stated= 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, promrtv which. as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 21 7 , 35 L. ed. 994,3 Inters. Corn. Rep. 807,12 Sup. C t  Rep. 121,163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217. 226,52 S. L. ed. 

lO31,l 037, 28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by its86 is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power 2'0 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." t f  you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 1bh 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



" ... the contentions under it (the f$h Amendmerag, if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax &om 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This resu4 instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and muttiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16" Amendment It didn't have the power to overturn 

those two taxing clauses but it did have the power to overttm the 16" 

Amendment as being unconstitutional. It chose to limit the authority of the 

16th Amendment by placing limitations on the word "income" in the 16" 

Amendment You will see in Me following cases where the Court made this 

limitation as being an indimt tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act 

A number of other cases came up a b r  the 16" Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor dfirences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies ibr us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETAIVKA, 255 US 509 (1921)' that the word "'income" had a specific 

legal meaning in the 16" Amendment They fbrther pointed b STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 16th Amendment 

Here is what STRA TTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accordina to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled= 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759.15 SUP. S t  Rep. 673,158 U.S. 601 .39 L. ed. 1108.15 SUP. C t  Rea 912, which 

held the income tax provisions of a previous law (act of August 27. 1894, 28 Stat 

at L. chap. 349, PP. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amountina in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

reauired bv that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measumd by the sim of the corporation's income, 

and 

3) any bue M r a l  income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is requited to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, k the right to work a privilege. Remember 

that government officials and their omcial literaturn state that the income 

tax is voluntary. Further, the head of the ATF o#icially tesMed, under oath 

before Congress in 1954, that the income tax was 1WX voluntary. He was 

never charged with pequry nor did any member of  Congress challenge his 

statement under oath. 

Nex4 we'll deal mom in these court cases and the l$h Amendment 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our ttcommon law". 

POLLOCK v FARMERSa LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If', ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two grwt classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniftmnity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two dithr in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the lp Amendment and whether it had any e f tk t  on the 

Apportionment requirement The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further state& "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indim@ taxes as taxes on t'luxuries and 

consumption." I mentioned previously that these indimt taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefire voluntary. When? have we heard that 
word ttvoluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privilenes.' Cooley, Const Lim. 7'" ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909snacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilene tax, and not in anv sense a tax 

upon property or upon income merely as income. 

MERCHANTS'LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years atbr the 1@ 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909. .. there would seem to be no room to doubt that the word must be niven the 

same meaning in all the lncome Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "inc~rne'~ has the same meaning after the 1B" 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

s e w  by that Supreme Court decision in 19213 If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these mlings were made to establish to the meaning of the word 

'income' in the 1B" Amendment We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'incomey only applied to corporations, 

acting in a corporate capacity, which f m l y  entered into a contract with the 

federal government to incorporate and were f m  to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your eamings. That voluntary tax cannot fall 

under indirect or excise tax definitions. IC therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR. .. a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of tWeral taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, desboy the federal 

government's claim that the le Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'.'" 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment Remember 

that this was 7 years after the 16m Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment pJ payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 16'" Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16* Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property ... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 1 p  Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the 16"" Amendment In other 

words, if the tax had been an excise tax covered under fhe Wth 

Amendment it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions aclvanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imwsed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

16th Amendment 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16m Amendment 

 con^^ no new powers of taxation, but also that the 16m Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1 920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909. ..(Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1 918): 

"An examination of these and other provisions of the Act (The 16* Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ttconversion of property" mentioned, applied to 

woMproperty converted to mmuneration/compensation. 

Smietanka as in the consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income8 must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1 926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conaress, 

without apportionment tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1 p  Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16M 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of ttincome" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corpotations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment 

Further, the Supreme Court affirmed the previous cases in 1976, in US. v. 

Ballard, 53!5 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Hem the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBERS 252 US 189,206 (1920): 

rrln order, themfore, that the clauses cited h m  article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have pmper e m t ,  it becomes essential to distinguish between 

what k and what is not 'income,' as the term is there wed, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conatass cannot bv any definition it mav achnt conclude the matter, since it 

cannot bv l~(~~s1ation alter the Constitution, mrn which alone it detives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exemised. " 

This can be explained by the "sources of income" rulings by the Court It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may eam a profit from the leasing 

out of his employees or using his employees to e m  an income. 

Ballanl gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US. Supreme Court in previous rulings. 

At 404, Ballanl further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages b r  producing 

widgets, and shortly after you began working there, there was a fire, 

deslroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntaw. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Fitwnns Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 

"Let me point this out now. This is where the structure d m .  Your income tax is 

a 100% voluntary tax and your liquor tax (A. T. F.) is a 1WA enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable b r  the income tax and no ntgulation that implements any such 

alleged statute. 

A final court wling is in order at this point 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The ibderal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment 

,The corporate 'income' tax is an indirect tax, not subject to apportionment 

,The 16'" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16'h amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



b The 16'" amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1tf' Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn aIEdavits on those who 

voted to ratify and those who didnY Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and accodng to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There wem many irregularities such as the change of punctuation or slight 

changes in wording in some states in oder to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's why we don2 relv 

on it. (NOW The federal government cannot admit to their "mistaken because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the 2"6 World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



From: Robert R. Warner 

1417 Johnson St., 

Lake Odessa, MI 48849 

Date: 2-3-5 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs- INTERNAL REVENUE SERVICE; Case number 5: 04CV0301, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5 :  04 CV 0101 against the internal Revenue Setvice, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 2 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegai seizures of property, 

Filing false documents; knowingiy and deliberately entering faise information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under ''color of law''' 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowmgly m~sapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the coiieciion of aicohoi, tobacco, and fire arms, to coileci "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our genera! membership, 

Threatening and iiitimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the US. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protecttom, and c) the lawful prote2ons as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16 Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 



Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

io determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further. an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials 

They all refuse to answer. These actions can only be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainan9 (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 



the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it wouid be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond w~th our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

Robert R. Warner 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal govemmenf; a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Count in several cases. We'll examine these cases and examine 

what the Court said concerning the @ Amendment 

It must first be understood that them are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been s u c c ~ l l y  challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

fo do what the law fells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effiect of law, it 

must cite a statute on which it is based. 

m e  result is that newer the statute nor a e  regulations are complete wifhouf the 

other, and only together do fhey have any force. In effiecf themfore, fhe 

consfruction of one necessarily invokes the consfvucfion of the other. The 
charges in the information are founded on 1304 and i& accompanying 

regulations, and the information was dismiksed solely because its allegatratrons did 

not state an o#ense under 1304, as amplified by fhe regulations. When the statute 

and regulations are so inemcably intertwined, fhe dismissal must be held fo 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(19W). 

Sometimes a ragulMon is overturned by a court  ling on #e bads that 

bhe regulafion dEd not pmperiy reflect the sbtultr. Then? are 3 types of 

regulations; Interpretivey PllOcedul, and Legislative. An agency can have 

a kgulation damanding thaf employees shine their shoes or wash meir 

hands. These obviously wouM not have fh hllc8 and ei9kt of law but 
would only be a condition of employment 7Mm am also interpretive 

regulations that gukk the employees in fireif work. The last type of 

regulation is the legislafive mgukthn, which hap tho bnce and etisct of law 

by the citation of s stew or ruling on which if is based A? dhe end of each 

regulation, you will see a number of citadionsI such as a Tkwsury 

Department Dacision, efc. The regulation must cite a stertuteY such as IRC 

sec. 6331, in order 20 have the bme and eflFect of krw and applicath fo dhe 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 
government official as to whether a regulation has the force and ef ic t  of 

law. A Supreme Court case states a pn'nciple which, you would do well to 

remember. Ahat is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T fake that rf.sk!! Always ask to be shown the statute and rraguIafionl!l 

That ruling was given in Federal Crop Insurance Corp. v MmiI,  332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the fbnn in which the Government functions, anyone entering info an 

arrangement with fhe Govemment fakes the risk of having accurirteIy ascertained 

thaf he who purports to act for the Government stays within the bounds of his 

authority. T h  scope of this authority may be explici@y defined by Congress or be 

limited by delegated legislation, properly exercised through the mlwnaking 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409 , 391; United States v. Stewart, 311 U S .  60, 70 , 
108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Artide f ,  sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ... " and also in Article I, sec. 9, "No Capitafion. or other direct, 

Tax shall be laid, unless in pm~ortion to the Census or Enumeration herein 

before directed fo be taken. " fhese 2 prohibitions wem never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court However, there actually 

was levied an excise tax on corporations, in I909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowiton v. Moore, I78 US 41,47 ($900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US. Supreme Court The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him."Butcher's Union Co. v. Cresent Citv Co., 

1 11~ US 746 (I 884). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise fax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. a/., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise fax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise faxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly refened to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise faxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxurias. 

We will now look into the 1@ Amendment. You most likely will be 

surprised at what you will discover. 



The Second Considerati~n - The 1 6 ~  Amendment 

The IRS claims that the I@ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the I@ Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had oventurned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

1@ Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tar were. It overturned fhe 1894 l m o m  
tax act because of lack of apportionment So you can see f b t  the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1895). 

"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 



(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law upder consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of unifonnify for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the sixe of the excise fax was 

measured by the size of the cotpotate profit Therefore, it was ruled that it 

was not a fax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the fax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the fax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 US. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 $55 S. L. ed. 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which, considered by 

itself, was not taxable." 



So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxab4e. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without w a r d  to any census 

or enumeration."If you are not aware of the definition of the word "'income" 

given by the US Supreme Courf it will appear as though the 1 9  

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 

" ... the contentions under it (the 9@ Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment info irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... Ttris resuit, instead of simplifving the situation and 
making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between fhe two taxing clauses in the main body of the 

Constitution and tlig I@ Amendment. lt didn't have the power to overturn 

those two taxing clauses but i t  did have the power to overturn the 16* 

Amendment as being unconstitutional. It chose to limit the authority of the 

leth Amendment by placing limitations on the word %comew in the lgh 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 



The word "income" was ruled as having no ofher meaning than as being an 

indjrecf (excise) tax, the same as was levied by the 7909 corporate tax act. 

A number of other cases came up after the j6* Amendment was 

allegedly passed in $913, and thev all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMlETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16" Amendment They further pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (7913) as the r u h g  that 

defined the word "income" in the 1$h Amendment. 

Here is what STRATTON'S says: 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accordina to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difhulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could come close to levying a tax on corporations 

would be to levy an excise and not an income tax. Well ... Can they levy an 

excise tax, measured by the size of yow earnings, on your salary? Do you 

have the same choice, that is required to levy an excise tax, that a 

corporation has, that is, to work or not to work? No. You have to work to 

feed yourself and your family, etc. and, in no wayy is the right to work a 

privilege. Remember that government officials and their official literature 

state that the income fax is voluntary. Further, fhe head of the ATF officially 

testified, under oath before Congress in f9W, that the income tax was 

700% voluntary. He was never charged with perjury nor did any member of 

Congress challenge his oath statement. 

Next, we'll deal more in these court cases and the 161" Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect faxes. These rulings are a part of our "common law"= 

POLLOCK v FARMERS' LOAN & TRUST CO,, 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - 'No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If', ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these confiicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 &x, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reation thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the count ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the f894 tax and the present individual income fax are both done 

without apportionment, they are unconstifutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the l$h Amendment and whether it had any effect on the 

Apportionment requirement The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the.states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. AIso notice the 

description of excise (indirect) taxes as taxes on "luxuriies and 

consumption." i mentioned previously that these indirect Wes fa# on thc, 

sales of luxuries and consumer goods, which can be avoided. AIso the 

ability to avoid these indirect bxes by not purchasing faxed products or by 

not seeking a corpotate privilege, is necessary to fhe conditions required 

by Pollack. Also privileges, such as incotparation, am taxable because 

they are avoidable and are therefire voluntary. H e r e  have we heard that 

word 'cvoluntary" before? The IRS gives notice to you each time that it 

refers to K6volunfary complian~e'~. 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if fhe governmenf can 

impose an excise tax on your salary or wages. "Excises aria %axes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon cornorate 
privileaes.' Cooley, Const. Lim. 7a ed. 680." 

In U S v. WHITRIDGE, 231 U. S. $44,147 (19131, the Court ruled: 

"As repeatedly pointed out by this court, the corpomtion tax law of 1909-@nacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or ~rivilege tax, and not in anv sense a tax 

upon propertv or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan 8 T. Co. 157 U.S. 429 , 39 L. ed. 

759,15 Sup. St. Rep. 673, 158 U.S. 601 ,39 L. ed. llO8,l5 Sup. Ct. Rep. 91 2, which 

held the income tax provisions of a previous law (act of August 27, 189428 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument." 



MERCHANTS' LOAN & TRUST CO. v SMIETANI(A, 255 US 509,519 (9921): 

Now let's zip forward to Smietenka in 1921, 8 years affer the 16M 

Amendment was passed. If's d i n g  is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration...'' 

"it is obvious that these decisions in principle rule the case at bat if the word 

'income' has the same meaning in the Income Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the income Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Strattan's 

independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

190%. there would seem to be no room to doubt that the word must be ahen the 
same meaning in all the lncome Tax Acts of Congress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now became 

definitely settled by decisions of this Court'" 

Comment: So the word %come" has Me same meaning after the 9 f  

Amendment was passed as it did pn;or to passage in 1973. Since fhat time, 

has there ever been an overturning of this decision which was definitely 

settled by fhat Supreme Court decision in 19277 If fbe IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the f@' Amendment We're not yet done. We have to look to 
Strafton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S IIVDEPENDEAICE, LTD. v HOWBERT, 231 US 399 (19131: 



Strafton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax iaw of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a speciai excise tax with respect to the carrying 

on or doing business by such corporation,' etc.. ." 
"Corporations engaged in such business share in the Iseneft& of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

". .. the annual gains of such corporations are certainly to be taken as income tor 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corpomtians, 

acting in a corporate capacity, which freely entered into a contract with !he 

federal government to incotpotate and were free b not incorl,orate or to 

rescind their incorporation. It was an excise fax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that bhe g@ Amend& with its word 

'income* janposes the same candifions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by fhe size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 
imposing a volunfary tax on your earnings. That voluntary tax cannot fall 

under indirect or excke tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportr-onment provision, which would make it 

~nconstitutional or outside of the limitations provided, except in fhe case 



of an American citizen working overseas or a foreigner working in the US 

..,OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under eifber class of federal taxation under the constifufion but is 

legal only if you volunteer. 

The Apponlionment provision of the Constitution has never been 

r e w e d  and still stands in fhe main body of the Constitution. When 

Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apporfionment. 

Understanding that the income tax is voiuntary, is crucial to the 

undersfanding as fa why if is constitutional, that is, not authorized by the 

constitution but simply pennitfed if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Po/IockI Stratton's 
Independence, and Smietanka. Those 3 rulings, alone, destroy t%e federal 

government's claim fhat the 1@ Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's I& at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 



"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court W o w  answered in the negaiive; and eounsei for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, fhaf it can levy a direct tax without apportionment, Remember 

that this was 7 years after the 46* Amendment was passed 

FLORA v US, 362 US W S  (fS6rr): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon disfraint" 

Comment: Definition of distmint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTBPI v BALTE MlffVG CO., 24U US $03 (491ti): 

" M o t  being within the authority of the 46% Amendment, the tax is therefare, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of appoirltion~nt." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16* Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fa& that the 96m Amendment 

authorizes an excise tax on corporations and that fhe Apportionment 

pmvision was still active after the passage of the f6m Amendment in olher 

words, if i fe tax had been an excise tax covered under the 46* 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PAClFlC R. CO., 240 US I (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16* Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 



regutation sf appofiionment applicabk to aii other direct taxes. And the far- 

reaching effect of this erroneous assumption wijj be made clear by generalizing 

me mimy csnzentbns arhrartced in argumen f to ssrspod it ... ** 
",..the whole purpose of the Amendment was to relieve aft income taxes when 

imposed from appartiorsment from a consideration of the source ..." 
'"..on the contrary shows that it was drawn with the object of maintaining the 

iimitations of tne Constitution and harmonizing their operation." 

Comment: The first quote states thaf it is erroneous to believe that a 

power to l e v  an income tax, w i ~ u u t  Apportionment, was granted by the 

I@' Amendment. 

PECK v LOWE, 247 US 465 (4918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the f@ Amendment 

conferred no new powers of taxation, but also fhaf the 9d" Amendment dr 

not authorite that taxing powers be extended to any new persons. 

ElaFAlER v MA COMBER, 252 US 189 (q920); 

'The 16& Amendment must be construed in connection with the taxing ciauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"Bs repeatedty held, this did not extend the taxing power to new subjec ts..." 

'\..it becomes essential to distinguish between what is and is not 'income, as the 

tern is there used.." 

"...we find littie to ada to tine succinct definition adopted in CNVo cases arising 

under the Corporation Tax Act of 4909 ...( Stratton's and Doyle)"' 

Doyle v. MifcheSI Bros,, 247 U.S. 179 (9'9118): 

"An examination of these and other provisions of the Act (The 16" Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct or' the business of 



~mietanka as in the Sd consideration of my Repott states: 

'There wouid seem to be no room to doubt that the word 'income* must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what f i i ~ a r l  meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbo~fgi?-Empire, 2PS  US.  $7'9 fi926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1900, in the 46tn ~mendmeni, and in the various revenue acts 

subsequently passed." 

Hei'verhg V. Edison Grothers' S t m s  ii Cir. 533 F2u 575 j?"MSj: 
"The Treasury cannot by interpretive regulation make income of tnat which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without aoportionment. tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 US. 338 (59585): 
$<. L.. we must reject in this case, as we have rejecbd in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behaif of 

the government that aii receipts, everything that comes in, ace income within ike 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in Pis income Tax Act 03 4953 than in that or' 4909, and for ine 

present purpose we assume there is no difference in i t s  meaning as used in the 

iwo acis." 

Comment: If the word c'income" in fhe ;16& AmendmenP has a strldy 

limited meaning, stated in Stratton's Independence. then Ute 4 ~ ' ~  



NOW J wish to eqsiaiain one sez of cjaims  at rfie iR8 makes. They say that 

secuon 6': or section 63 of me internal Revenue Coae provides iiae 

arefmitiof? of "jnc~rne" Phaf appiies equaCly to indi~rafuals and C O P ~ O ~ ~ ~ ~ O O P S ,  

Could it ever be passibie that the same definition would apply to a 

eorpora~ion excise fax and equdiy so to a direct tax on an ~ntiividuai's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

mx and an excise a x  i r n p ~ s w -  on a CorpLprape actiwir~~p~ fie qaesiiien musf be 

raised as to which sf the Wo classes of taxation authorized by the 

Consrirution is imposed on an individuai? is it an exmse fax imposed on a 

privilege of incorporation? An individual does not partake in thaf priviIege. 

And si~ice the tax imposed on ~orptwationsVn~s3me, as a direct tax, was 

invalid due to lack of Apportkmment and applies equally fo the individual, 

the indivicfual and h k  propew aiso cannat be taxed direct-& due to lack saF 

Apportionmen t. 

Further9 the Supreme G0ur-l affhned the previous cases 49T65 in U.S. v. 

Bailarc$ 535 FZd 4iii): "Gross Income and noi: 'gross receipW is the 

foundation of income tax liabili ty..." Here the Courf makes a distinction 

between the two and the disiinctbn IS Base# an the wo& "%ncomeZ' as 

previously decided by the Court. 

-- 
]here is aiso the ~act  tnat the Supreme Court Plas ruled that "income" is 

not defined in the internal Revenue Code, as sfafed below: 

Eis-&-ER MAG.Dh=BER, 2-52 0s $ *9 {$92@j: 

"In order, therefore, that the clauses cited Prom article I of the Constitution may 

have proper farce and effecr, save only as modjf~ea by the amendment, and thal 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as fire germ IS there used, and ro apply the 

distinction, as cases arise, according to truth and substance, without regard to 
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ts Pegisiafe, and within whose limitations alone that power can be iaMufly 



Dwight E. Davis, Head of the AIcohol, Tobacco, and Fimanns Bureau of 

Internal Revenue fesWied under oath betiom Congrrrss ( Z363 - 2/13/53 ) 
"Let me point this ouf now, This is where the structure ddWs. Y w r  income tax is 

a 100% vofuntary tax and your liquor tarr (A.T.F.) is a 100% enforced tax. Now fhe 

situation b as dfibmnt as night end day. Corweqruendly, your same mles simply 

will not apply. " 

These cases are all a person would need to be exempt i h m  the income 

&x if he didn't volunfeer. It can be shown that the statutes re fh f  the 

voluntary nature of the incam tax. The manciatow nature of the statu&s, 

which am listed in fhe infernal Revenue Code, am missing and have been 

missing since 19W. Them is no stafute that causes the avemge individual 

to be lhble fior the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbMs or rcbqu-hs the doing of an act in terms so 

vague that men of common intelligence must necessarily gueas at its meaning 

and difFer as to its application, viokbs the first essential of due ~ W % ~ S S  of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are ie@ inescapably, with these conclusions. The fedem1 income tax 

is imposed as a voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is f m  to 

volunteer or not volunteer to pay the direct Qx imposed without 

apportionment The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lhres and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done f m l y  and voluntarfly. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment 



,The corporate 'income' tax is an indirect tax, not subject to apportionment 

,The 16'" amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

The word 'income' is not defined in the Internal Revenue Code. 

b The I$@' amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 16'" amendment as were existent before the passage. 

b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportronment requirement of the Constitution. 

Note 1 - ~herekralargegnurp fktisdaimingthstdhe l@ ~memtmentwas 

never propenly rathfied end thaf angument is hard to dispute, but b a moot point in 

light of the Supme M s  nrNngs, A man n a m e d B 1 l l  Benssn South 

Holland', ill. went to wery stsie in the union awwl got sworn SRfdWts on those who 

voted to and those who dY&lrf. RcnneJnbev, in those days comrnmI~ons  

were slow and poor, so it was easy in t913 to make honest mhtakes und just 88 

easy to deceive the publk. Kentucky was listed as rawying and d n g  to the 

sfafe monk them was a swkh in tfw numbers, something like 9 Zo 16 and these 
numbers SWWW and Kentucky became H W  as rawjring. You csn get 

Berrson's book - “rite Law mat Never Was". 

There were many irregulariues such as the change of punctuation or slight 

claangesindngktsiome~inorderdogetdheirkPigidaborstor;atjfy.Any 

change in wording or punctuadlon would have m111I.iied ratiRcation. in any case, 

there is a large group of people who are challenging the  cation process. 

We can use this in our arguments but in court it would mquim that yau 
prodtrce all the n8c8ssBIy documents to prove your case. That's whv we don't re& 

on if. (Note: lhe tWeW govvwnmesrf cannot admit to their "mistake" because f b y  - 
have been Ziaudulenfly collecting dhe tax and CrauakrIenfty putting peopie in prison 

for many years. Fraud has no statute of limifations, and therefore people could 

demand their money back, going all the way back to the 2"' World War.) 

End of Repod 



Research and concIusions have been done by Charies F. Conces and are 

based in part  on reseamh done by others who have studied these issues 

and case laws. Mr. Comes can be &Ired at (269) 964-7025 if any 

questions a h .  ME Conces knows fh.t this report is being wick& 

ci~cuIated and asks that anyone who has knowledge of a contrary nature, 

cokwt ilr. con- w, ttmt any necessary changes csn tm incorporated , 

into this report. 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Chai-les F. Conces, et al. 

Plaintiffs, 

Jointly and Severally, 

vs. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

I 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

/ 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBIT A 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the foilowing 

Complaint? Affidavits Of Fact, Demand for Jury Trial, Exhibits, and Notice To Court to 

this Honorable Court, and presenting the following: 

1 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an aiTidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawful actions by the 

Internal Revenue Service. Plaintiffs' are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. Each of the Plaintiffs is entitled to be held to a less 

stringent standard than professional attorneys. See Haines v Kerner, 404 US 

519-521 (1972): U... alkgations such as those asserted by petitioner, however 

inartfully pleaded, are smcient to call for the opportunity to oger supporting 

evidence. We cannot say with assurance that under the allegations of the pro se 

complaint, which we hold to less stringent standards than formal pleadings 

draped by lawyers ... " 
Plaskey v. CIA, 993 ~ 2 ' ~  25, **Courl errs if court dismisses pro se litigant without 

instructions of how pleadings are defiient and how to repair pleadings. *' 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can tie tra*," 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffrey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clern, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity fiom civil suit since a private corporation does not have any form 

of sovereign immunity. 

uTItw the g u e  was &e&d to secure eqdw ofprdection not only for dl but 

against all similarly situGlted Indecd, protedion is not protedion unless it does so. 

howewer limited of a h us or sol or ~lmrahr &h& is jmt as cleorht a rlcnial of euual 

protection of tlCc laros to tke Wer c h  as if ake imnuuritp were in fapor of, or the 

dephaiion of right permitted worked a lmgcr dm" TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, wsts and attorneys' fees that may be incurred. Damages are 

being sought fiom the Internal Revenue Service and not fiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7n Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 U S  276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of MqnfRrey ws. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct. 1624 (1999), whereby Justice Scali concluded: 



1. Tlfe Seventh Amerrdnaettt pwides  rcryronclents with a Mht to a jury frkl on theu 

Section I983 Claim AII Sectiom 1983 odions nurst be treuted alike iw fm as that right 

is concerned-- TkB Cbrvt &as concirvdledJ that a@ iQchn 1983 daim should be 

characier~ in the same wary, Wrlm vs, Carcu, 471 U.S. 262, 271-272, as tort 

adions for fbe recoveg of dlmcragcs for p w s d  injar* id, ai 276, Pp. 11-5. 

2. It 2s clear t&a# a Sodion 1983 came of action for m e s  is a toct d n  for w&h 

jurv trial would kavc been ~rovidcd at comtnon b. Sec, eg., Curtis vs. Loether, 425 

U.S. 189, 195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurr'sdjetion of the Gmrt in o civil snit of tkh nrotme is dcflnire& linrlted 

by statute to oue'whm the H e r  in controwersy d, d u s i v e  of intemt d 

costs, the sum or value of $3,- and (a) athes wroQrr the Co nstiCdin or laws of the 

U n W  States, or rnaties ma& or which shall be mad& maler rk& ardkon'@, or (b) is 

between cititcns of d@kmni S2ates, or (c) is between citizens of a State and fort?&n 

States, citizens, or subjects.' JudCoak, 2424(1), 28 U.S.C. 41( I), 28 U-S-CA. 41(lJn 

MCMJTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as fraud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, nunierous opportunitia to 

respond and they have reued. 

7) Plaintiffs rely on the imp&tiality of this Honorable Court and ask that the 

presiding judge di-ualify himself if he cannot honestly say that he will act in a 

fair a d  t i n b i a  way tow&-d the Pro-se Plaintiffs. The judge must set aside any 

permnd or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause iind S l l  rely on a fair and unb iad  jw decision. 

28 US. Code 455:"Any jrrsfice, j&&e or muqgktmte of tke Unried States shall 

dbqna&ii hirnrelf in a q  pmceedhg in which his impartial& d g h t  reasonab& be 

guesdioraed.. He skull d i s q e  h k & i n  the foUowing circumstances: Wkere he has 

a persorial bias or prejudice concerning a pa rty... " 

8) Plaintiffs file this Complaint, relying on the "common la*' and Constitution of 

the United States. Plaintiffs seek protection of their due pr6cess rights and redress 

for injuries from this Honorable Court under the ruling and protections of the 

1 4 ~  Amendment. Plaintiffs are citizens who have had their lives and property 

injured without due process under "color of law", by the Internal Revenue 

Service. 

"We concluded that certain frurdamental righis, safep~arded bv the fW eight 

a m ~ ~ i n s ~ L r t c O e ~ i o n ,  were a h  s a f q d c d  against state action by the 

dm process of law clause of the Foratllrcnlh AacnrlmcRI1, and among them the 

fundamrltal rig& &f the aced to the oid of c a d  in a &al proseccUbn." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Courl in Bet& had ample precedent for acknowledging that those 

guaruntees of the BiCl of Rig&& which are f-d s a ; T ~ g d  af Iibcr@ immune 

Process Clause of tbe Fourteenth Amenclnrwrt. I%& same pn*neipfe ivds recognize4 

5 



explained, and applied in Powell v. Alabama, 287 US. 45 (1932)*, GGIEON V. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause q r i r c r :  that every man shall have the protection of his doy in 

court, and the beRcfrt of the general law, a law whH h a m  wore it condemns, which 

proceeth ltor arbitraril)) or crryrrkioorrsly, but upon i n q q ,  and renders j&merel only 

after trial, so &at every citizwt s W  hoid his IrYc, liberty, proper& and i m t n ~ ~ ~ i t i e s  

under the protcdion of the general rdes which govern society. Hurtado v. California, 

110 U S  516,535,4 X S~lp CI. 111. It, of course, en& to seciue eqrraUty of law in the 

sense that it makes a required minimum of protection for every one's right of Ige, 

liberty, and properg,, whiek the Coagncss or the LegWiue rrrcry not withhd Our 

whole system of law is pmdicrded on the g e n d  fm&mm&f pn'neijde of etpaIity of 

applicuthn of the law. 'AN men are eq& be$me the law,' 'This is a government of law 

and not of men,' 'No man is above t&e Imu,' ate rrCI m1~#*nts show& the spirit in which 

JkgiSIatlues, executives d cevrls an IclSpeerc?d to ma&@, execute and apph laws. * 
TRUAX v. CORRIGAN, 257 U.S. 312,332 (1!l21). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm 'n of California, 2 71 U.S. 583 . nConsti!utional rights would be of little 

value ifthey could be. . . indirectly denied," Smith v. Allwright, 321 U S .  649,664, or 

"manipulated out of wistence. " Gomillon v. Ljghifoot, -364 US. 339,345 . 

"...constitutionni deprivations may not be justijled by some remote administrative 

benefd to the State. Pp. 542-544.n HARMAN v. FORSSENIUS, 300 U.S. 528, 540 

(196%. 

9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 



knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of l i f ,  the ordinary trades and pursuits, whkh 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in thJs country to all alike upon the same 

conditions. The right to pursue them, without let or hinderame, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of ctWens of the U ' e d  States, and an essential element ofthat freedom which t h q  

claim os their birthright. Tire oro~ertu that everv man has is his mrsonal lab3 as it b 

the original foundrrtbn of all otherpropcrty so it is the most sacred and inviolable...to 

hinder his emphying /it' ... in what manner he thinks proper, without injury to his 

neighbor, is a plain violaiion of the most sacred property". Bateher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary profils, & 
promrht, is indisputable. * TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The ttlibertyw guaranteed by the Constitution "must be interpreted in ligirt of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution." U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 

In Meya vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"Wlrile this wurt has not attempted to deflne with exactness the liberiy thus 

guarantee4 the term has received much consideration and some of the included thirip 

have been definitdy stated Wilhout doubt. it denotes not mere& free& from bod?& 

restraint but also the right of the indiddual to contract, to eneape in anv of the 

common occu~alions of life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the didates of his own'conscience, 



and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 Wall, 36; 

Butcherst Union Co. v. Crescent City Co ., I1 I US. 746 ,4  Sup. Cf. 652; Ykk Wo v. 

Hopkins, 118 U.S. 356, 6 Sup. Ci. 1064; Minnesota v. Bar er, 136 U.S. 313 , 10 Sup. 

Ct. 862; Aflegeyer v. Louisiana, 165 US. 578 ,17Sup. CCI: 427; Lochner v. New York, 

198 U.S. 45 , 25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. New Jersey 211 US. 78, 

29 Sup. Ct. 14; Chicago, 3. & Q. R R. v. McGuire, 219 U S .  549 , 31 Sup. Ct 259; 

Truax v. Raich, 239 US. 33 ,36 Sup. Ci. 7, L. R A. 19160,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 US. 590 , 3 7 Sup. Ci. 662, L. R A. 191 7F, 1163, Ann Cas. 

19170, 973; New York Life Ins. Co. v. Dodge, 246 U.S. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 2257 US. 312, 42 Sup. CL 124; Adkim v. 

Children's Hospital (April 9, 1923), 261 U.S. 525,43 Sup. Ct. 394,67 L. Ed -; Wyeth 

v. Cambrae Board of He&, 200 0- 474,86 A? E. 925,128 A m  St. Rep. 439,23 

L. R A. (N. S.) 14%" MEMER v. STATE OF NEBRASKA, 262 U.S. 390 (1B3). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

uEvidently Congress adopted the income as the measure of the tax to be imposed && 
raved to the doing of  business in cornorate fom because it desired that the excise 

should be imoose4 approximately at least, with regard to the amount of beneft 

presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107,165, 55 S. L. ed 107,419,31 

Sup. Ct Rep. 342, Ann. Cas. 1912 B. 1312,it was held that Congress, iin erercZsing the 

right to tax a legitmate subject oftamtion as a franchise or privilege, was not debarred 

by the Constitution from measwing the taxation by the total income, although derived 

in part from promrtv which. considered bv itselL was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: , 



"In the case at bar we have already discussed t fie limitations which the Constitution 

imposes upon the right to l q  excise taxes, and it could not be s@ even the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carwing on of business bv the cor~orations taxed, 

and the same business when conducted bv a orivate finn or individud" FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

uA mnopo& is dCjled 'to be an institution or ahkwunce from the sovereign power of 

the state, by grant, commission, or otherwise, to any person or coporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv Denon or Demons, 

bodies mlitic or cornorate, are souzht to be restrained of anv freedom or libertv t h e  

had before or hindered in their lawful trade.' All grants of this kind are void at 

common law, because they destroy the freedom of *a&, discourage labor and indushy, 

restrain persons from getting an honest live~~ood, and put it in the power of the 

grantees to enhance the price of comdifies. Thev are void because t h n  interfere with 

the libertv of the individual to ~umue  a lawful trade or emvlovmenl. Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

uA law which operates to make lawful such a wrong as is &scribed in plaintifls' 

complaint drprives the owner of the business and the prembcs of h b  proper@ without 

due process, and cannot be held valid under the Fourteenth Amndmenf.'' TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): nThe individual, unlike 

the corporatwn, cannot be tpud for the mere privilege of d i n g .  The corporation b 

an artcjlcial entity which owes its d t e n c e  and charter powen to the state; but 

individual's rights to live and own Dro~~rtv are nut& tiphis for the eniovment of 

which an excise cannot be i m s e d  " 

Jerome R Sheip Co. v. Amos, 100 Fla. 863,130 Sa 6!W,705 (1930): "A man is free to 

loy Land upon hb own propew. To acuuire and ~ossess womrtv is a rkht. not a 

privilege ... The rir*r to acauire and possess Droner& cannot done be made the subiect 

of an excise .... nor, general& speaking, a n  an excise be laid upon the mere rlglrt to 

possess the fruids there05 m th& right is the chief aifribute of ownemh@.'! 



Jack Cole Co. v. MaeFarland, 337 S.W.2d 453,455-35 (Term. 1960): "Reaiizim and 

rectivk income or earnin= is not a wivilee that can be ttzxed..Since the rigkt to 

receive income or e d g s  is a right belonging to attrp pemn, this r&ht camm# be 

taxed as a privilege. " 

, "Income is ne 

the inwme, tke state fur&@ the proeecfzon necessrvy to enoble the rec@icnr to 

produce, receive, and enjoy it, arrd a fax themon im tke llast mad* is s b p @  apo?thn 

cutjhm the income d uppmpriated by the M e  as iis siban?... * Shm v. Ahreas el d, 

2 71 S W Reporter at 730. 

10) This action is brought against the LRS on the basis that the IRS has officially, and 

an a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R 754, 762 (N.D. Cal. 1983): "IA]n 1~11muful or unauthorized 

exercise of power k not become l e g ~ e d  or a&ovizeB by mason of habitrsde. " 
See also Umpleby, by and thmugh Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the h u d  and misinformation conveyed by the IRS, IRS agents 

carried out wholly unlawful actions, including harassment, seizures7 issuing 

notices of lien and levy, defamation of character, prosecution, and imprisonment 

of innocent people, including the Plaintiffs. 

1 1) Plaintiffs have complied with the decisions of many court ruling, that they should 

check the authority of the IRS agents, and subsequently found such authority 

wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casual@ Co. v. United Stales, 113 Fad 284 (5th Cir. 1W): 

"Public offers are mere@ the agents of tke public, whose powers and authotity ate 

alefmed arrd limited by Caw, Anv ad witkont fkc scone of ihe arrtbodlv SO d t f d  aloes 

not bind the ~rinciool, and d ~ o u s  dkakb  ntith s d  men@ are chmed with 

knowiedke of the extent of  their author&. " 

10 



In Federal Crop Insurance v. MemIl, 332 U.S. 380, the Supreme Court ruled. 

"Wkatever the f o m  in which the gowlldent furrdions, anwne enterk  into an 

arranaenaertt witk tke aouernmvtt t4kes a risk of having BCEIIF&$~ ascertahed *a# he 

who piupor& to ad for t k  government slays wirhh the bounds of his &or&, even 

though the agent h b e l f  may be unaware of the limi#atlolls upon kik ~ u i h o d t y . ~  Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389, United States v. Stewart, 

31 1 U.S. 60 *; and generalty, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly ciear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are f'raudulently 

misapplied by the IRS in many instances. 

13) Plaintiffs will file Exhibit "Bn as evidence that IRS agents act on the basis of the 

fraudulent information provided in offkial literature of the IRS. Plaintiffs will 

also file affidavits to establish certain facts for the record, in this action. 

Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however irrartjiully pleaded, are sufJeht to call for the 

opportunijty to offer supporting evidence. 

lrst Issue Of Fraud: Amendment Claim 

14)The IRS, in its official papers, documents, and mailings, claims that the 16" 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

16* Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clariQ the meaning and intent of said Amendment. See exhibit "A". . 



15)Exhibit "A" contains two copies of official literature conveyed to the general 

public through mailings and other means. Both contain the same false and 

misleading statements. Exhibit "A" is Publication 2 105 (Rev. 10- 1999), Catalog 

Number 23871N. Number 2 statement is as follows: uThr Sivteendh Amendment 

io the Constitution, ratified on February 3, 1913, states, 'The Congress shall 

have the power to lay and collect taxes on income, fronr whatever source 

derived, without apportionment among the several States, and withoud regard to 

any census or enumeration ". While the statement by itself may contain truth 

pertaining to corporate or other privileges, the statement is fdse and misleading in 

that it infers that the 16* Amendment authorizes federal taxation on Plaintiffs' 

wages, compensation, or remuneration without the requirement of 

"apportionment", as constitutionally required for all direct taxation. 

16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Conxress used the power granted bt the 

Constitution and the Sircteenfh Amendment and made linvs reauirina all 

individuals to pay tax* Said statement is entirely false, hudulent, and 

misleading, as shown by the following court rulings. The 16* Amendment 

conferred no new powers of taxation on the federal government. The 16' 

Amendment certainly did not require all individuals to pay tax. See rulings on 

the force and authority of the 16& Amendment presented in the brief, i-e.; 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 



".. .a manifestly disregards the fact that by the previous ruling it was settled that the 

provisions of the lk ~mendment conferred no new power of taxation.. " 

BOWERS V. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collecl taxes on income, yrom whatever source derivedf without appoHbnme~tt 

among the severat states, an8 withoat regard to my eur%us or eniuntrolion It was 

not the vlcrpose or e f f d  of that  at to brim anv new subjcd within the 

t m m  Dower. " 

BRUSHABER v W O N  PACIFIC R CO., 240 US 1.11 (1916): 

"... the confdon i s  not inherent, but rather a rk s  from the mnclusion that the Z@ 
Amendment provides for a hitherto unknown power of taxatraxatron; that is, a power to 

lay an income tax wkicih, &bough direct, should not be sIrb&ct to the regdatlon of 

apportisnment q#dkd&? to all other raxrS. And the f~reacking efled of 

th& erroneous P I J ; P ~ @ ~ ~  wiljl be nrrrrde clnar by genera&& the m y  contentions 

advanced in argument to srrpport it.. . 

PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent kcbiuns, 3 

does not mend the taxing power to new or excepted subjects, ... * 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

*'.An cxPnnatioon of t h e  and other provisions of the Act (The 1k Amndmenk) 

make it  lain that the lePMative purrrose was not to tax vropertv as suck, or the 

mere conversion of  orouertv, but to tnr the conduct of the business of cornrations 

EISNER v MACOMBER, 252 U S  189,205,206 (1920): 

"The 1 @ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the eflect attributed to them before the amendment 

was adopted " 



"As re~eatedlv held, this did not extend the t(uuh~ Dower to new subjects. .. " 

EVANS v GORE, 253 US 245,259 (1920): 

"Does tlre Sixteenth Amendment authorize and support this taw and the attendant 

diminution; that is to say, does it bring within tlre tawing powers subjects 

therehvfore cxccpaed? The court l k h w  answered in the negative; and colulsel for 

the government say: 'It is not, in view of recent decirions, contended that this 

amendment tendered cmfiing t d e  0s iltcome tirat was not so tarable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered I 
3, in exhibit "A", stating that, uCon~ress used the wwer wanted bv the I 
Constitution and the Sirteenth Amendment and made laws reauirina all I 
itzdividuals to pay tarc As to the powers conferred or limited on taxation in I 
the Constitution, i.e., the powas existing before the pasage of the 1 6 ~  I 
Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US I 
429, 583 (I$%), addressed the issue of direct taxes and quoting the I 
Constitution - *No capitation, or other direct, ta shall be laid, unless in I 
proportion to the census.. i. " I 
"As to the states and their municipaliiies, this (contribulins to q c r s e  of 

government) is reached large& through the imposiLion of direct taxes. As to the 

federal povemment. it is a#ained in Dart throd  excises and indirecg taxes uwn 

l~~ur ies  and comutmtion aenerdv, to which direct taxation mav be ad&d to the 

awtent the rule ofagvorlrrlronme~t allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within t& Unbn, according ta their respecfive numbers, 

which shall be determined by adding to the whole nwnber of free persons, 

including those bound to service for a term of years, and excludiitg Indians not 



taxed, three-fiphs of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratified July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not tawed excluded, 

and the provision, as thus amended, remains in force. The actual enumeratwn was 

prescribed to be made within three years after the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed " 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away &om citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other proper&, so it is the most sacred and 

inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emdovina this strength and dderitv in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of  this 

most sacred provertv. It is a manifest encroachmeni upon the just liberg both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (18%): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

andproperty within any state through a majorig made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things Pnisting when it was framed and adopted 12 Wheat 



354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mischief and the 

remedy. State of Rhode Island v. The State of Massachusetts, 3 7 U.S. 657 (1 938). 

The "income tax" alleged to be imposed by Iaw on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (191 1): 

"Excises are 'tares laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pursue certain occupatjons, and 

upon corporate privilepes. ' Cooley, C o a  Lim 7"' ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Ewcise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor.* 

The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Abrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

"/Tlhe Legislature has no power to declare as a ~rivilege and tax for revenue 

purvoses occupations that are o f  common right, but it does have the power to 

declare as privileges and tau as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A st@& may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'fT1his Court now has reiected the conce~t that constitutional righls turn won 

whether a governmental benefit is characterized as a "right" or as a "~rivileae."~ " 



Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richar&on, 

403 U.S. 365,374 (1971))." ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 afier the 16" 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure ofthe tax to be im~osed 

with resmct to the doing of business in cor~orde form because it desired that the 

excise should be imposed approximately at least, with regard to the amount of 

benefl presumably derived by such corporaiionsfrom the current operations of the 

government. In Flint v. Stone Tracy Co. 220 US. 107,165, 55 S. L. ed 107,419, 

31 Sup. C& Rep. 342, Ana Cas. 1912 B- 1312, it was held thd Congress, in 

exercising the right to tau a legitimnie subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 

total income, although derived in parl from pro~ertv which, considered bv itself, 

was not tmble. " 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tar law. This court had 

decaed in the Pollock Case that the income tax law of 1894 amounted in effect to a 

direct tax upon property, and was invalid becawe not amortioned accord& to 

pomlations, as prescribed by the Constitution. The act of 1909 avoided this 

dijjfficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a cor~orate cmacitv, measurin~. however, the amount of tax bv the 

income of the cor~oratioa " 

"Whatever diffu:ulty there may be about a precise and scientifw definition 

of 'income,' it imports, as used here, something entire@ distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; conveying rather the idea o f  gain or increase arising from corporate 

activities. '' DOYLE v. MITCHELL BROS. CO. ,247 U.S. 179,185 (1918). 



Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that individual could only be taxed on the portion of 

earnings by the corporation received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an 

individual was taxable won his proportion of the eurninps of  the corvoration 

aithough not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (13 Stat. 282) thal 'the gains and 

profirs of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, profils, or income of any person entitled to the same, whether divided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1,12 (1916): 

"... the contentions under it (the ldh Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thm would result in 

brinaina the provisrbns of the Amendment ex em at in^ a direct tax from 

amortionment into irreconcilable conflict with the general reuuirement that all 

direct taws be ap~ortioned ... This result, instead of simpf1Bing the situation and 

making clear tlie limitations on the taring power ... would create radical and 

destructive changes in our constitutional system and muit@') confusion. ." 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of bbcommon right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 1 6 ' ~  

Amendment. 



17)The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

speczped level do not have toflle returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 

6001 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  P a r t s  1, 31, 55, 156 
27 P a r t s  1 9 ,  5 3 ,  1 9 4 ,  250, 296 

................................ 6011. .  - 2 6  P a r t s  31, 40, 55, 156,  301 
27 P a r t s  25, 53 ,  194 

6020 . ............................................ Parts 53, 70 
6021 ............................................... P a s t s  53, 70 
6031 . . . . . . . . . . . . . . . - . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 6  P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and on& together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amplified by the regulations. When the statute and regulations are so .inexfricably 



intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the BSA entirely depended upon regulations: 

''[Wje think it important to note that the Ad's civil and erinrinal penalties 

attach only upon violation of regulations promulgated by the Secretuty; v t h e  

Secretary were to do nothing, the Act itself would impose no penalties om 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 

Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

fiom levy authority, under that Code section. Plaintiffs rely on the US. Supreme 

Court ruling: 

"In the interpretation of statutes levying faxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not specijkally pointed out. In case 

of doubt they are cormtrued most strongly against the government, and in favor of the 



citizen. United States v. Wiggiesworth, 2 Story, 369, Fed. Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 U.S. 468. 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 U S .  38, 55 , 24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumptiony where the burden is on a party to 

prove a materiaifact pecuIiarly within his knowle&e and he fails wwriout m u s e  to 

testifu, that his testimony, ifintroduced, would be adverse to his interests." citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 

"Income is necessarilv the product of the joint efforts of  the state and the reciuient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share ... " Sims v. Ahrens et al., 

2 71 S W Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 192 1,8 years after the passage of the 1 6L" Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 U S  509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of  the Income Tax Acts o f  Congress thaf was given to it in the 

Corooralion Excise Tax Act, and what that meaning is has now become definitely 

settied by decisions ofthis Court. 

"A rending of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operatiom It is crl 

once amarent that its terms embrace cotpomtions and joint stock companies or 



associath~~~ which are ormized for ~rofZt, and b e  a cwital stock represented bv 

shares. Such joint stock companies, while differing sotnewhat from corporrrffions, have 

many of their attributes and enjoy many of their privileges." FLlNT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS VS. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corpocation &ise Tax 

Act of 1909, in the 16th Amendment, and in the V O T ~ I C S  revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue act& of Congress, nor can Comress. withosrt 

a~~orlianntent~ tax &at which is not income within the ~tte(~~irPg of the 16th 

Amendment." 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 

"We must reject in this case, as we /rave nejected in cases arising un&r the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government thut all receipts? everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of 1913 than in that of 1909, and for the present 

purpose we assume there is no difference in its meaning as used in the two acts. " 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON. BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 



et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the US. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1 O4O form, without perjuring themselves. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 

nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given sifuation." (Catpe~ter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 6331, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they huve any force. In effect, therefore, the constructwn of 

one necessarily involves the construction of the other ... When the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 



3rd Instante Of Fraud and Equivalence Of Fraud 

25)Defendant, Internal Revenue Service (hereafter referred to as the IRS), acting 

through its agents, engaged in a fraud and extortion scheme against the Plaintiffs. 

IRS acted outside of its lawful authority (ultra vires), and when Defendants were 

confronted with such unlawful actions, Defendants refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. 

"Silence can only be equated with fraud where there is a legal or moral duo to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the I . .  Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to expect the same from the 

government in its enfotcemenl and collection activities. ." U.S. v. Tweel, 550 F.2d 297, 

299. See also US. v. Prudden, 424 E2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, art~jike, or trkkery operating prejudicial& on the rights of 

another, and so intende4 by inducing him to part with property or surrender some 

legal right. 23 Am J2d Fraud # 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other ddevice contrav to the plain rules of common Itonesv. 

23 Am J2d Fraud $2. An affirmation of a fact rather than a promise or statement of 

intent to do something in the future. Miile~ v Sutliff, 241 1111 521,89 NE 651. 

Additionally, Defendants ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, h u d ,  and silence. No assessments were made 

against the Plaintiffs and IRS agents refused to provide any certificates of 

assessment to Plaintiffs. 



''Before any seizure action is considered, the assessment will be fully explained 

and verified with the taxpayer. Also, any adjustments will be fully explained, 

and the taxpayer will be informed of hisher rights. " 

"If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it shodd be thoroughly investigated and 

resolved prior to proceeding with enforcement action." 

26)The IRS and its agents consistently refused to honor the US.  Supreme Court 

rulings that were presented to them, as will be presented in Exhibit "B", in 

disregard of the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05- 14- 

1999): 

"Importance of Court Decisions 

1. "Decisions made a t  various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or  taxpayers to 

support a position. 

'Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. Tbe Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refute the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs will 

show in Exhibit "B" that such is the case, 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

test@, that his testimony, zifintroduced, would be adverse to hi3 interests. "citing Meier 



v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jut, Evidence See 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawfid actions. (See Exhibit "B) 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 

"To allow one to take official action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to &end 

permissible delegation bqond reasonable bounds," I60 NW 2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

msett their good fairh as an excuse for delay in implementing the respondents' 

constjtutional rights, when vindication of those ridits has been rendered difficult or 

imossible bv the actions of other smte officials. Pp. 115-6." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fiaud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. (Exhibit " B  will be 

presented by various Plaintiffs.) Under the rules of presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of prooffsee Section 556(d)] of 

going forward with evidence to rebut or meet the presumption." 

Damages 

30) The actions of the Defendants, acting on the false and fraudulent information 

provided in the official literature propagated by the IRS, was the proximate cause 



of damage to each Plaintiff. Each Plaintiff testifies to this fact in the affidavits that 

will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 

c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i)  public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out an affidavit in which damages are stated in regards to 

said Plaintiff. These aff~davits will be supplied to this Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs I through 3 1 into this cause of 

action as if they were fully stated herein.. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4' Amendment to the U.S. Constitution, i.e., the right to be secure in 



their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 

manner. The agents often pretended to have the authority of law to force Plaintiffs 

to file a W-4 withholding agreement with their employers, when no such law 

exists. The agents did not have a delegation of authority fiom the Secretary of the 

Treaswy to do such things. This was accomplished by means of fraud, fear, 

threats, and intimidation forced on third parties who feared the IRS. 

34)Defendants knowingly allowed the continuing illegal seizure of Plaintiffs' 

property rights in violation of Plaintiffs' unalienable Constitutional protections 

and rights under the 4" Amendment, after being fully informed by the Plaintiffs 

as to the requirements, restrictions, and violations of US Constitutional taxing 

authority as expressed by the US Supreme Court rulings. 

"No state legislaor or executive or judicial officer can war against the Constitution 

without violating his undertaking to support it. COOPER v. AARON, 358 U.S. 1 ,18 

(1 958). 

35) Defendants had a duty to act and to speak when these violations were brought to 

his attention. See US v Tweei, 550 F.2d 297,299. Also see US v Prudden, and 

Carmine v Bowen. Defendants did not act as a reasonable person would act. A 

reasonable person would respond by denying allegations of fraud and extortion if 

the person thought he or the corporation were innocent. A reasonable person 

would present the documentation to show his authority. A reasonable person 



would have sought counsel from the attorneys or other responsible officials. 

Defendants remained silent and such silence is equivalent to fraud under such 

duty. Plaintiffs' constitutional rights and protections were clearly established 

during the time of correspondence and before any correspondences occurred. 

". .. the DefPrtdants then beam the burden of establishing that his actions were 

reasonable, even though they might have violated the plaintifSs constitutional rights." 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andor explanations of 

Defendants, 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

PIaintiff's family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFST 5'h and ldh AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

, action as if they were fully stated herein. 

38)Defendants violated the Due Process requirements of the 5" and 14" 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial officer can war against the Constitution 

without violating Itis undertaking to support it." COOPER v. AARON, 358 US. I ,18 

(1958). 

39)Defendants violated the Due Process requirements of the 5th and l4lh 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibit "B". 

4O)Defendants knowingly violated Plaintiffs' Due Process by continuing to make 

threatening statements and false allegations and allowing the continuing seizure of 

Plaintiffs7 property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 5th and 14' Amendment Due Process 

requirement, after being fully informed by the Plaintiffs as to 1) Plaintiffs' 

underlying liability and 2) the unlawfirl procedures used in the filing of Notices of 

Federal Tax Lien on PIaintiffs' property title and consequent encumbrance and 

seizures of property. 



41) Plaintiffs, in some instances as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits will be 

provided. 

42) Plaintiffs, in some instances as stated in most of the &davits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 US. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice and prior hearing, violates the fundamen fa1 principles 

of procedural due process. Pp. 339-342." TIce Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty level." "The result is that a 

prejuement garnishment of the Wisconsin &pe may as a practical matter drive a 

wage-earning family to the walL Where the taking of one's proper@ is so obvious, it 

needs no &ended argument to conclude that absent notice and a prior hearing (cJ 

Coe v. Armour Fertilizer Works, 23 7 U S .  413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process.'" 

FUENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 

"I. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent e//e of the bind 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 88-84. 



(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfnal during the three-day post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justu$es creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement," G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortified by the fact that 

construing the Act to permit the Government to seize and hold proper@ on tlte mere 

good-faith allegation of an tinpaid tau would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending find adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportuni@ for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of tlte deprivation must be made Here the Government seized 

respondent's property and conteniik that it has nbsolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable tire injury to the 

taxpayer and no matter how inadequate his event~al remedy in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for tJze 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm 'n of Calijiornia, 271 U.S. 58.3 . "Constitufjonal rights would be of little 



value i f  they could be . . . indirectly denied, rr  Smith v. Allwright, 321 U S .  649, 664 , or 

"mnnipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345 . 
"...constjtulional deprivations may not be justijied by some remote administrative 

beneJit to the Stafe. Pp. 542-544." HARMAN V. FORSSENIUS, 380 US. 52% 540 

(1965). 

,43)Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'DeiI, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank accouitt is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded tlrat certain fundamental rights, saf~uarded bv the first eileht 

amendments aminst federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamenid right of the accused to the aid of counsel in a criminal prose~ution.'~ 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Ri&s which are fundamental safemartis of  libertv immune 

jiom federal abridment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

expl~ined, and applied in Powell v. Alabama, 287 U.S. 45 (1932)'; GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

T h e  due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiiy, and renders judgment only 



afir  trlal, so that every citizen shall hold Iris life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurfado v. California, 

110 U.S. 516, -5.35, 4 S, Sup. Ct. 111. It, of course, tends to secure equality of law in the 

sense thd it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold. Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are eawl before the law,' 'This is a aovernment of laws 

and not of  men, ' 'No man is above the law, ' are all marrarrms showinn the spirit in which 

Le~islatures. executives and courts are ex~ected to make. e c u t e  and ap&y laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common Iaw, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right andjustice which the guarane of due process in 

the Fourteenth Amendment is intended to preserve, and that a vurelv arbitrarv or 

cauricious exercise of  that power wherebv a wrongful and highlv iniurious invasion of 

proDertv rights, as here, is ~racticallv sanctioned and the owner strin~ed of all real 

remedv. is whollv at variance with those ~rinciules.~ TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) Defendants have no immunity as per the following court ruling: 

UTltus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situded Indeed protection is not protection unless it does so. 

Immunitv granted to a class however limited, havina the effect to deorive another class 

however limited of a ~ersonal or DroDertv right, is iust as clearlv a denid of eaual 

protection of the laws to the latter class as if the immuniw were in favor of, or the 

deprivation of right permitted worked against, a larger class.- TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the Eull extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



47) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 
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determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending R S  agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 



48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for h u d  and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of l a h l  usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiff's family, and (c) make any necessary modifications to each Plaintiff's 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on a11 Plaintiffs7 property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiff's affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER 

53)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and consequently been deprived of their good names and reputation which 

are necessary for the conduct of everyday activities. Employers, neighbors, 

fkiends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willfhl and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiff's affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception, 

"The common business and callings of lge, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderanee, mep t  that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has beeit well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and inviolable The patrimony of the poor man lies in the strength and dater& 

of Iris own hama%, and to hinder his employing this strength and dRIcteriq in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifst encroacrtrmetrt upon the just Iiberiy both of the 

workman and of those who might be disposed to employ him." Butcher's Union Co. v. 

Cresent Citv Co., 11 I US 746, 75 7 (1884). 

"It ltas long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comrn 'n of Califrniu, 271 U.S. 583. "Constitutional rights would be of lMe 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 U.S. 649, 664 , or 

"manipulated out of existence." Gomillion v. Lighifoot, 364 US. 339,345. 

"...constitutional deprivations may not be just~ped by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSEMUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fkaud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The IRS transgressed these 

protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artifwial entity which owes its existence and charter powers to the state; but &g 

individual's riphfs to live and own rrropertv are natural rights for the eniovment of 

which an excise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man isfree to 

lay hand upon his own property. To acquire and possess propetty is a right, not a 

privilege ... The right to acquire and possess properiy cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid uport the mere right to 

possess the fruits tliereoJ, as that right is the chief atfribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed. ..Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege. " 



"hcome is necessarily the product of the jdnt efforts of the state and the 

recipient of the income, the state furnislring fhe protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share ... " Sims v. Ahrens et aL, 271 SW Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorabie 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

detennine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may detennine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents &om employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under bbcolor of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 1 6 ~  

Amendment. This was in direct contradiction to US.  Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excisesesn Pollock, 

157 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

*...the confusion is not inherent, but rather arises frorn the conclusion that the lbih 

Amendment provides for a hitherto unknown power of taxation; that is, a power to lev 

an income tau which, although direcl,sltould not be subject to the regulation of 

apportionment applicable to all other direct t e s .  And the far-reaching effect of this 

erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Ailow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws. " 
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Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 

BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16'" Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 



In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tau Act of June 30, 1864 (chapter 173, I3 St& 223,281,2821, under which 

tilir'court held, in Collector v. Hubbard, 12 Wall. 1,145, that on individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividenb. Thd decision 

was based upon the very special language of a clause of section 117 of the act (13 Stat. 282) 

that 'the gains and profirs o fd l  companiesy whether incorporated or partnershc, other than 

the cony~l~~ries specjfred in this section, shall he included in estimating the annual gains, 

prom, or income of any person entitled to the same, whether &hied or otherwise." 

SOUTHERN PAC CO. v. LOWE ,247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of lijie, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

musi therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, without let or hinderance, evcept that which is applied to all persons of the same age, 

sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthrkhi. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

proper&, so it is the most sacred and inviolable. The patrimony of the poor man lies in the 

strength and dexterity of his own km&, and to hinder h b  employkg this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a man#est encroachment upon the just libem both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 111 U S  746 (1884). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 16' 

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (18951, addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

iru: shall be laid, unless in proportion to the census. ... " And, 

"As to tlre states and their municipaliti, this (contributiolis to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal government. it is 

atrained in part through excises and indirect faxes upon lawries and consum~tion aenerallv, 

to whkh direct taxation mav be added to the extent the rule of apvortionment allows." 

POLLOCK stated, u...that such tax is a direct tax; and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidatedn It i s  

also stated in the US .  Constitution: ArtiicJe I, see. 9, '"No Capitatiion, or ether direct, 

Tax shall be laid, unless in vroportwn to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can. be 

clearer tharr that what the constitution intended to guard against was the crxerche by 

the general government of the power of directly taxing persons and property within any 



state through a majority made up from the other states." Pollock vs. Farmers' Loan 

and Tmst CO., 157 US 429,582 (1895). 

POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxation, the constitution recognizes the two great classes of 

dirett and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule uf apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and aches." Polkk,  I57 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the disti~fction between direct and indirect 

taxation was well understood by the framers ofthe constitutibn and those who adopted 

it; (2) that, under the state system of tarcation, all taxes on real estate or personul 

property or the rents or income thereof were regarded as direct taxes; (3) that tke rules 

of apportionment and of uniformity were adopted in view of that djstinction and those 

systems ..." Pollock, 157 US 429, 573. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tau law under consideration is marked by discriminating features which 

a&et the whole law. Zt dhcriminates between those who receive an income of $4,000 

and those who do not. It thus viriates, in my judgment, by this arbitrary dhcriminatwn, 

the whole legislation.." Pollock, 157 US 429, 595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment", Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLDJT v STONE TRACY, 220 US 107 (1  9 1 1): 

"Excises are 'faxes laid upon the manufactrrre, sale, or consumption of comnwdities 

within the country, upon licenses to pursue certain occupations, and upon corporate 

privifeaes. ' Cooley, Const. Lim. Th ed 680.' 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6Ih Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted &e incoma as the measure of t k  tax to be imwsed with respect 

to tire doing of business in corporafe form because it desired that the excise should be imposed, 

approximatefy at least, with regard to the amowri of benefit pramtab& derived by such 

corporations from the current operations of the government. i n  Flint v. Stone Traty Co. 220 

U.S. 107,165,55 S. L. ed I07,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, i2 wcrs held 

that Congress, in exercising the right to tax a legitimate subject of teation as afranchise 1231 

U S .  399, 481 7j or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from provertv which, considered bv itself, was not 

tmble. " - 

"As has been reperdedly remarked, the cornoration tax act of 1909 was not intended to be and 

is not, in anv ~ r o ~ e r  sense, an income tax law. This court hod decided in the Poflock Case that 

the income tar law of 1894 amounted in effect to a direct tax upon prop-, and was invalid 

because not mvortioned according to m~ulations, as prescribed by the Constitution. The act of 

1909 avoided this diffwulty by imposing not an income tar, but an excise tax upon the conduct 

of business in a corporate capaciw, measuring, however, the amount of tax by the income of 

the corporation." 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefits ofthe federal government, and 

ought as reasonabCy to contribute to the support of that government as corporations that 

conduct other kinds of profitable business. " 

'' ... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the taw," 

In 1916, the U.S. Supreme Court confinned once again that the 16* Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authorio of the ldh Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tcrrx and void for want of complJance with the regrclatioort of 

apportionment. " 

"...it manijiifly disregards the fact that by the previous ruiing it was setfled that the provisions 

of the 1d" ~mendrnent conferred no new power of taxation.." 

". . . it was settled in Straiton's Independence. .. that such tax is not a tax upon property. .. &g 

true excise levied on the result of the business.." 

Also in 1916, the US.  Supreme Court confirmed prior rulings on the 16" Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

u...tfte coofmio~ is not inherent, but rather arises from the eo~clusion that the 16* 

Amendment provides for a hitherto unknown power of taration; that is, a power to levy an 

income tar which, altltough direct, should not be subject to the regulation of apportionment 

appCieable to all other direct tares. And the far-reaching effect of this erroneom assumption 

will be made clear by generaliu'ng the many contentions advanced in argument to support 

it...'' 

BRUSHABER went on to rule on the purpose of the 16' Amendment and the necessity 

of maintaining and harmonizing the 16" Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to relieve all income taxes when im~osed from 

a~~ortwnmertt from a consideration of the source..." 

u...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation." 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the faxing power to new or excepted 

subjects. .. " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 16" 

Amendment. 

" (The) Income Tax Ad of June 30,1864 (chapter 173,13 Stat. 223, 28i,282), under which 

tk& court held, in Collector v. Hubbard, 12 Wall. 1,16, that an individual was tacwbie umn his 

proportion of the earninas of the cornorattion although not declared as dividends. That decbion 

was based upon the very special language of a clause of seeti011 11 7 ofthe act (13 Stat" 282) 

that 'the gains md profifs of all companiar, whether incorporated or part~emhip, other lkm 

the companies specified in this section, sftall be included in estimating the annuul gdnsY 

prof*, or income of any person entitled to the same, whether divided or otherwbe. ' The act of 

1913 contains no similar language, but on the conirary deals wiih dividends as a particular 

item of income, leaving ihern free from the normal tax imosed won individuals. subiecting 

them to the graduated surtaxes ottlv when received as dvidencls (38 Stat. 167, ppragrapk B), 

and subjecting the interest of an individual shareholder in the undivWd gains and profib of 

his corporation to these taxes only in case the company &formed or fraudulently availed of for 

the purpose of preventing the imposition of such taw by permitting gains and profits to 

accumulate instead of being divided or distributed" SOUTMERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1 91 8): 

'?an examination of these and otherprovisions of the Act (The lhfh Amendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tar the conduct of the business of curprations organized for profit upon the gainful 

returns from their business operations." 



SOUTHERN PACIFIC CO. v. LOWE, 247 US. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad coru!.ntion submitted on behaff of the government that ail receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of1913 than in 

that of 1909, and for the present purpose we msume there is no diflerence in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1  WO), the High Court confirmed prior rulings: 

"The 16& Amendment must be construed in conneetian with the taxing clawes of the original 

Constitution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not Wend the tawing power to new subjects ... " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

wed. * 

"...we find ljttle to add to the succinct definition adopted in two cases arising under the 

Corporation Taw Act of 1909 ...{S tratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, thaf the clauses cited from article I of the Constitution may have proper 

force and effect, save only as modified by the amendment, and that the latter also may have 

proper eflect, it becomes essential to disringuish between what is and what is not 'income,' as 

the term is there used, and to appfy the distinction, as cases arise, according to trrcth and 

substance, without regard to form. Con~ress cannot bv anv definition it mav adopt conclude 

the matter, since it catmot bv 1egisIatwn alter the Consiiution, fmm which alone it derives its 

power to legislate, and within whose limitations alone that power can be lmufuliy aerched. " 

Jn 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



"if the tax in respect of his compensation be prohibited, it can fmd no justi@eation in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

EVANS further ruled that the 1 6 ~ ~  Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sirteenth Amendment authorize and support this tar and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say= 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'. " 

INCOME 

In 1921, the US.  Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Taw Act of August 5, 1909, was not an income taw Imu, but a 

definition of the word 'income' was so necessary in its administration.. . " 
"It is obvious that these decisions in principle rule the case at bar if the word 'income' has the 

same meanilpg in the Inwme Tax Act of 1913 that it had in the Grporathn iEwci;se T a  Act of 

1909, and that it has the same scope of meaning war in effect decided in Southern Pacific v 

Lowe..,, where it was assumed for the purpose of decision that there was no difference in its 

meaning as used in the act of 1909 and in the Imome Tax Acf of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Taw Acts of 191 6 and 

191 7 that it had in the ad of 1913. When we add to this, Eisner v Macomber ... the definition of 

'income' which was applied was adopted from Stmtturo's in&pendence v Howbert, supra, 

arising under the Corporation Ewcise Tax Act of 1909, .. there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income T a  Acts of Con~ress 

that was aiven to it in the Cor~oratwn Excise Tax Act, and that what that meaning is has now 

become definite& settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 



The word "income" has been wrongfully used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 27 1 US. 170 (1 926): 

"Income has been taken to mean the same thing as used in the Corporatin Ewcise Tax Act of 

I909, in the 16th Amendment, and in the variom revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulafion make income of that which is not income 

wiihin the meaning of the revenue acts of Congress, nor can Congress, withoat amoI'ti0nmentk 

tax that which is not income wilkin the meaning of the 16th Amendmenf." 

As late as 1960, the US.  Supreme Court ruled in FLORA v US, 362 US 145 (1 960): 

"Our system of t~tafion is based upon voluntary assessment andpayment, not upon distraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipa is 

the fo~ndafion of income fax liabilify ..." BALLARD gives us two useful explanations: 

At 404, uThe general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD further ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources." 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 16' Amendment. 

INESCAPABLE CONCLUSIONS 

+The individual income tax is a direct tax subject to apportionment. 



.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintirs are not subject to excises laid on corporate privileges. 

.The 161h amendment onEy applies to 'income' as defied by the US Supreme Court, as 

pertaining only to corporations and government conferredprivileges. 

bOccupations of "common right" cannot be hindered and are rights of@eedom necessarily 

covered by the common law ofthe US. Constitution. 

The word 'income ' is not defned in the Internal Revenue Code. 

b The 16"' amendment did not authorize any new taxingpowers. 

k The taxing powers of the federal government were the same ofrr the passage of the 16"' 

amendment as were existent before the passage. 

b The I .  agents are guilv of fPaud by refusing to respond to questions >om Plaintzffs, 

according to court ruling precedence. 

b The ldh amendment kept the corporate excise tar in the category of indirect tax and did not 

affect the apportionment requirement ofthe Conslitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews-wm Special 
May 13,2003 

(Editor's Note: The following is the 46tb of j00 sfories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Pdicy Research. 
CNSNews.com wit/ publish an additional story each day.) 

"IRS manaaement does what it wants. to whom it wants. when it wants. how it wants with almost 
wm~lete immunitv." retired Internal Revenue Senrice oWai  Tommv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

'What I had uncovered was an attempt to create an unfounded criminal investigation on Wo 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supe~isors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he Failed. The agent, Henderson told the 
committee, had a friend in IRS upper management 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 
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did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Posf 

~ o & ~ h t  2003, National Center for Public Policy Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



Kenny Knapp 

PO Box 331 97 

Juneau, AK 99801 

TO: Mark S. Kaizen. 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

Certified Receipt # 7002 3150 MI00 2024 6244 

RE: Tax Hearings and Jarmany 28,- Cwrt Filing, C!ass Action, Charles F. Concras et 
al. vs. INTERNAL ROTENUE SERVICE, Case number 5: OdCVOl(n, US. District Card of 
Western Michigan against In6ewnal Rvenue Swvice and 21 page Liability Report 

Dear Mark S. Kaizen and The Pmsidefs W l s o c y  P a d  on Federal Tax Refwm: 

I am a member of the Lawman Gnxlp and a Plaint# in the above mentioned Class M i  lawsuit, 

Case Number 5: 04 CV 0101 against the lntemal Revenue W o e ,  Ma& E v m ,  Jeffery Eppler, 

et al. 

We have been mlleding evidence to present agairrst GeFtain IRS agents and judges. I ~>ersonally 

can provide you with evidence af il adiviWsaf3AgentsandasagrouptheLawmencan 

provide you with evidence of illegal actM& d other IRS agents or alleged IRS agents. These 

agents have all mmi t ted felonies cognizable in hw. The need to be removed of suspended 

from their positions i m m e d i i C  aorrxdirrg to IRS 7214 and gmsecuted for crimes. 

The felonies that I am referring to a m  

Violations of ilRC 7214; and deliberately attempting to eolled a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal sehms of ppxty, 

Filing false documents; knawingty deliberately entering false information Into 
alleged "acc(x~ts'~ of our members, 

Extortion; promulgating threats to employers, banks, and ottrer institutions. in 
violation of due gmces as asntained in the US. ConsWtii and U.S. Supreme 
Court rulings, 



Fraud, deliberately and knawingly. refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and mishding documents through the U.S. Pasta1 
Service. 

Fraud; deliberately and knowingly misapplying the tax laws under "dur d law", 
such as misapplying the word "kame" and falsely stating the effect af the 1t)n 
Amendment, 

Fraud; deliberately and knuwingly misapplying the Code of Federal Regulations, 
that is, "under color of W using regulations that were promulgate in 27 CFR for 
the colled'i of alcohol, tobacxlxs, and fire arms, to colled "income taxesU, wtKn. 
in fad, the reguWm for "inoome taresn fall under 26 CFR and have m force or 
effect of law on our gtmem1 membershi, 

Threatening and intimidating w i h m ~ ? ~  in our dass adim lawsubt, 

Depriving wr membership of mr photedions under the U.S. ConstWmn, such 
as a) protedm against a dired tax without "apportionmenr', b) due process 
protections, and c) the kwfd protedms as ruled by the U.S. Supteme Court and 
as applied to the meaning of lb t@ Amendment, and 

Violation of the RICO laws; racketeering by means of colfusion among numerum IRS 
agents to commit extocfion, etc. 

Our organization has determined that the folwng agents have involved themselves in said 
illegal activities, but are not limited to ttre fohhg:  

Regina Owens, Cincinnati IRS ace,  

Susan !Memdii, Fresno IRS &ice, 



Sandy Charter;11 Kallamazoo, Mid. IRS offoe, 

Miss Breher* Employee number 5400174, Taxpayer Advocate, phone 1 - 
m - m - m 8 ,  

Miss hbely, Employee number 5rlM 149, Taxpayer Advocate, phone 3- 
877-777-4778. 

Whenever 1, or other members of our organWm, ask for a staMe and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "appw&mW, the IRS agmts refuse to respond or hang up on 

us and refused to speak any furthef. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel a&- I, pecsonalQ, haw never been presented with a statute and 

regulation that makes me, or wr mern l i i  for any "income W as WWM be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their ilkgal activities even though we have demanded that they 

cease and desist, and we have demanded a shouring of their lawful authority and credentials. 

They all refuse to answer. These actions cagl only be euuakrd wim fraud, as ruled in US. v. 

Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 3025,1032, and Carmine v. Bawen, 64 A 

932. 1 personally, and w r  membershi &mues to receive threatening letters fmm multiple IRS 

"service centers", some w M  any signature or name on the doarments. 

We demand that you present the enckwed 21 page Liability Repast and Carrt Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. Distrid Court af Western Michigan, to each 

member of The Presidents A c h i i  Paned. The prosaxutofial power is invested In the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are deared af dl wrwngdoing. See IRC 7214. 

If you do not believe that our memberstrip has a criminal case against these IRS m s ,  then 

schedule a meeting with our Chairman, C k k s  F. Cances, to explain your determination. If you 

OF the IRS can provide the implementing regulaltitms fw 26 USC 6321,6323, and 6331 and rebut 

the Summary Points in the 21 Page rep&, that make us liable for "individual income taxes'', then 

I will stand corrected. Otherwise, it would be a wise decision to move f m r d  promptly so as not 



to delay justice. I exped each member of Congress to uphold the Const'rtulion and laws of the 

United States or vacate their Ofhoes. 

Let me know that you have received my latter and send yow respanse to the above address. To 

save you trouble and time, you may wish Q amespd with our Chairman: C M e s  F. Corrces, 

9523 Pine Hill Dr., Battle Creek, M a .  4901 7. Hi phone number is 1 -ZS-W7OZ5.  1 wish to 

remind you that you are also re~uired by 26 USC 7214 (8) to report this to the Secrebry of 

Treasury. 

Sincerely, a 



REPORT CONCERNING LlABlUM OF CERTAIN US CITLZENS IN REGARD TO FEDERAL 
INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the federal 

government, a direct tax without apporlioning it in accordance WM the census. The first 

thing to consider then, is what constitutes a d i m  tm and what apportionment means. 

The subject of what conMWtes a d i d  fax has been addmised by the Supreme Court 

in several cases. We'll examine these cases and examine what ftre Court said concerning 

the 161h Amendment 

It must first be unde&aod that there are some h i c  principles of law, One important 

principle is that because a case is old, does not mean that it is invalid or not reliable. It is 

exactly the opposite. An old casey which has never &en successfully challenged nor 

overturned, is the best of all cases as having ndtbkmd the &st of time 

There are other principfes, whwli must be bensnsidered....such as,.. a person does not 

have to do what an IRS agent fells him b do, he only has to do what the law tdls him to 

do. The law is expressed by C a m f b t b ,  court ding, statute, and regulation. The lowest 

on the pecking order is mgulafh. In o m  Cora nyufation to have the force and effect of 

law, it must cite a statute on which if is besed. 

"The result is that neither the sfa&rte nor the reg~rlations are complete without the other, 

and only together do they haye any k e .  In e#M&, therefore, the construction of one 

necessarily involves the constnrcfbn elf the other. 7Be charges in the inkormatian are 

founded on 1304 and its aammpanyfng r e g u ~ s Y  and the inhrmation was dismissed 

solely because its allegations did not state an offanse under 1304, as amplified by the 

regulations. When the sfatute and regulatitnis are so inextricably intertwined, the 

dismissal must be held to involve the constructrctrun tzf the statute." UNITED STATES v. 

MERSKY, 361 US. 431 (1960). 

Sometimes aregulation is overtucned by a count d i n g  on the basis that the regulation 

did not properly reflect the statute. mere am 3 types of regula~ons; Interpretive, 

Procedural, and LegisI8tive. An agency can havr! a regulafbn demanding that empbyees 

shine their shoes or wash their hands. flrese obviously would not have the krce and 

effect of law but would only Ise a andifion of empIoyment mere are also inteqwefb 

regulations that guide the employees in their work The last fype of regulation is the 

legislative regulation, which has the force and eflriect of law by tlre cicatbn of a stat& or 

ruling on which it is based. At the end crf each regulation, you will see a number of 



citations, such as a Tlieasury Department' Drsc ish ,  etc. The reguhtion must cite a statute, 

such as IRC sec. 6331, in order b have the kfc8 and efliecf of law and applhtiuon lo the 

general public. 

So one of the main c031sideralEons which must become a part of yuur &inking would 

be to question any statement made by an IRS agent or government oitkial as fo wfiether a 

regulation has the form and e f f e e f  of law. A Supreme Court case stafes a p r i m j ~ k  which, 

you would do well to mnmnber...that iss ifyam accept an agent's statement concerning 

the law and if his statement is incurred or daoeptive, then ylou am faking a m. DON'T 

take that riskll Atways ask to be shown fhe staMe and reguMon!!l That ruling was given 

in Federal Crop Insurance Corp. v M I / ,  332 US 380, 384 (79473 and has never been 

overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes ihe risk of having accurz1teIy ascertained thaf he 

who purports Lo act fix the Government sfays wifhin fhe bound3 of his authority. The 

scope of this authority may be exprkiffy drefined by Congress or be limifed by deAegafed 

legislation, properly exercised fhm-h the nkumking powerWiW And this is so even though, 

as here, the agent himself may have been u m m m  of the limitations upon his authority. 

See, e.g., Utah Power 8 LigM Go. v. Unifed SWeq 243 U.S. 389,609,391; Unifed Stsfes v. 

Stewart, 311 U.S. gQ. 70, $08, and see, gemm&fa In r e  FloydAeceptance~~ 7 WB#. 666.'' 

The prvhibitions against a direct tax am in Article 7, set- 2, "Rep~e~~ntafives and 

direct taxes shall be a~mrtiioned among ihe se~ r~? f~ I  States which may be included in this 

union, according to their wpective Numbers ..." and also in Article 7, see. 9, "m 
Capitation, or other direct. Tax shall be Eaid. unless in promrtion to the Census or 

Enumeration heren before directed b be Men." 7Bese 2 prohibitibns nem never repealed 

and remain in force in fhe main body of tfie CunstihrLiion. The income tax is a d i m  fax on 

an individual and must be levied under the rule of apportionment, according to fhe 

Supreme Court. However, fYnm tirere/& was k&d an excise tax on corporations, in 1909 

and later, which was measured by Me size af flreri incomes and limifed by their pnrfiis. 

That tax cannot be kvied on an incllivWaL 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. kloore, 178 US #1,47 [19Y1S)]. 



A person's possessions include the money and a.sse& in his possession, and thus would 

include his labor, as being fris properly and as mlied by the US. Supliemie Court The Court 

also ruled that a man's labor is i~f~blabk and is a guamnfeed r3ght 

"The common business and callings of lie, the ordinary trades and pursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same conditions. 

The right to pursue them, without let or hidemme, except that: which is applied to ail 

persons of the same age, ser, and condiion, is a distinguishing privilege of citizens of the 

United States, and an essential element af tfiat freedom which they claim as their 

birthright. It has been well said &at ?he pmpdy which every man has in his own labor, as 

it is the original foundation of all other property* so it is the most sacred and inviolable. 

The patrimony of the poor man lies in the strength and dexterity of his own hands, and to 

hinder his employing this strength and dexkfity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of Wis most sacred property. It is a manifest 

encroachment upon the just liberty both of the workman and of those who might be 

disposed to employ him." Buticher's U n h  Ca v. Cnesent City Co., 111 US 746 (1884). 

"That the ricrht to conduct a lawful business, and thereby acquire pecuniary profits, & 
proDerh/. is indisputable." TRUAX v. CORRIGAN, 257 US. 312,348 (1921). 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MURDOCK w. COMMOAMlEALTH OF PENNSYLVMM, 3319 US 106* st 1313; 

63 S Ct at 875; 87 L Ed at I298 (q9AP). 

Just what is an excise tax? "A tax laid upon the happening of an event, as distinguished 

from its tangible Wit, is an lndiFect Tax which C m p s s  undoubtedly may impose." flyrl3er 

et. a/., Administrators v. Unided Stafes, 281 US 4S7,502 (1939J 

It must be further said at this point that if the fax were Mng imposed as an excise fax on 

a natural person, why is the tax inrposed mt [isfed in subtitle E (Alcohol, tobacco, and 

certain excise taxes)? 

There are more statemane by the rulings of tb Supme Court but before we get into 

those, let me sfate the fo/hrwjng... Excise faxes used Q be commm/y refened lo as luxury 

taxes. The basis for that was that an excise fax was levied on an ifem of consumptbn or a 

privilege, which could be a v o W  by the buyer or subscriber. Very few people refer to 

excise taxes as luxury taxes anymore because fbe esfablbhment w d d  not wanf fhis 

concept to take root in the public mind There am an awful lot of citizens wlro muld 



disagree with the notion that ttre Wephone or gasoline an!? not necessitks of l* and can 

be avoided, themby rendering them as krxurks. 

We will now look info fhe Amendment You most like& will be surprised at what 

you will discover. 

The Second Consideration - The 16* Amendment 

The 1RS claims that the 1% Amendment h the Constifution autlZorfzes an income tax 
without apportionment. Well, that is only partial& tnre. 7Be Amendment only a# ies  to 

corporate profits, not to an unincorpM in&vi&& 

After the 36m Amendmenf was pessedin 1913, thm were many cases fbaf cam before 

the US Supreme Court and varicws issues wwe decided concerning ii's legitimacy. See 

Note 1. The big question was whefher fhe Amendment had overturned the ISmZtations 

against a direct tax wWIfhout apportionment, since fhe limiatbm on direct taxes remain in 

the Constitution. Them was the PolIock case that had set precedent before the l@ 

Amendment was passed. Pollock came befwe ftre caurf in 1895 and argued what an 

indirect and direct tax werrt. H overturned the 1'891 income tax act because o f  lack of 

appoitionment. So you can see tliat ttre a ~ m e n t p r o v i s ~  is very important 

"Nothing can be dearer than that what the cmsthtion intended to guard against was the 

exercise by the general govemmertt of the pmm of directly taxing persons and property 

within any state through a majority made up from the other states." Pollock vs. Fammtc~' 

Loan and Trust Go., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constiruticon recognizes the two great classes of dim3 

and indirect taxes, and lays down two rules by which their impdtion must be govemeb, 

namely, the rule of apportionment as to direct taxes, and the rule of uniformity as to 

duties, imposts, and excise&" Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (1) that the distinction between direct and indirect 

taxation was well unde- by the framers af the constitution and those who adopted it; 

(2) that, under the state system of taxation, all faxes on real esWe or personal property or 

the rents or income thereof were regarded as direct taxes; (3) that the rules of 

apportionment and of uniformity were adopted in view of that distintSion and those 

systems.. ." Pollock, 157 US 429,573. 



"The income tax law under consideration is  marked by discriminating features which 

affect the whole law. It discriminates between ttKIse who receive an income of $4,000 and 

those who do not  It thus vitiates, in my judgment, by this arbitrary discrimination, the 

whole legislation." Pollock, 1!P US 429,595. 

In f909, a corporatrr excise tax was passed and was mkd as meedfng fhe requimmenf 

of uniformity for excise taxes. T7m court said thst fhe appwthnment mquirwnent was not 

needed because if was an excise &w on the p&&ge of incoqmding, and and size of fhe 

excise tax was measured by #he size of #te corpomte ptofit Therrafom, it was m M  that it 

was not a tax on the income of fhe corparation and was, in actuality, an indid or excise 

tax. Note here that it was a privilege #o incorporate and mat privilege c a M  some 

advantages with if. T h e r e  the excise fax couM be avoided by not in~orporafrig~ That 

allowed it to fall into the category of excise or LUXURY taw. Ako note that the tax was only 

allowed on corporations and not on inbividili)kk Corporate officers were obligated to 

ensure that the corporation paid the fax M the tax was not imposed on the individual 

officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 US. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed with 

respect to the doing of business in co~pofate fiwm because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefit 

presumably derived by such corporaticms fkwn the cwrent operations of the government 

In Flint v. Stone Tracy Co. 220 US. 107, 165 ,s  S. L. ed. 107,419,31 Sup. C t  Rep. 342, 

Ann. Cas. 1912 8. 1312, it was held that Congress, in exercising ?he right to tax a 

legitimate subject of taxation as a franchise or privilege, was not debarred by the 

Constitution from measuring the taxation by the total income, although derived in part 

from prorrertv which, considered bv itself. was not no te . "  

In FLINT v. STONE TRACY CO., 220 US. lQ7,1&5 (1$11), &is is aCso stated: 

"It is therefore wdl sattled by the decisions d lhis court that when the mereign authdty 

has exercised the right to tax a legitimate subject of taxation as an exercise of a franchise 

or privilege, it is no objection that the measure af taxation is found in the income 

produced in part from property which of itself considered is nontaxabie. Appfying that 

doctrine to this case, the measure of taxation Wng the income of the corporation from all 

sources, as that is but the measure af a privilege tax within the lawful authority of 

Congress to impose, it is no valid objection W this measure includes, in par?, at least, 

pro~ertv which, as such, could not be dire* taxed. See, in this connection, Maine v. 



Grand Trunk R Co. 142 U.S. 2 1 7 , s  L. ed. 3 Inters. Corn. Rep. 807,12 Sup. Ct  Rep. 

121,163, as interpretd in Galveston, H. EL S. A. R Co. v. Texas, 210 U.S. 217.226.52 S. L 

ed. 1031,1037,28 Sup. Ct Rep. 638." 

So now it can be seen that Pmperiy (a pc#s;on's labor ar wages], cy~sjde#d b m ,  

is not taxable. 

The Sixteenth Amendinent states, The Cong~le~;~ shall have power to lay and COIM 

taxes on incomes, from whafever source &rived, without app~~onment  among fhe 

several States, and without regard to any census or enumeration." l f y w  are not aware of 

the definition of the word "income" given by the US Supreme Courf, it will appear as 

though the 16* Amendment c9ndlred out ttre tm, faxing cIwrs8s in the main of the 

Consfifutbn. 

IBrushaber, the Court stated the several contentions being made in fhe case and 

ruled: 

"... the contentions under it (fhe 44? Amencknent), if acceded to, would cause one 

provision of the Constitution 8rr destrrry anotlrer; that is, they wouM muH in brhrging the 

provisions of the Amendment exempting a direct tax from apporfionmenf into 

ineconcilable conflict with fbe general m p i .  that all d i d  taxes be appoctfoned. ... 
This result, instead of simplifying the situs&m and making clear the Iimitatims on the 

*ing power ... muld crea$e radkaI and (deslructive changes in our conMMk~a i  systeJn 

and muPtiprV confusjon." 

The High Court was faced with coming up with a resolution between the appalient 

conflict between fhe two Wng clauses in the main body of fhe Constirution and the 4@ 

Amendment. It didn't have tlre power to overbtn fhse two tan'ng clauses but it did hawe 

the power to overturn fhe 4@ Amendmcmt as being u n c o ~ a l .  It chose Pmit the 

authority of the 18' Amendment by placrhg limitations on the wonl "income" in the fsdh 

Amendment You will see in fhe fduwing cases where the Cow? made thk limifaffaa as 

being an indirect tax (excise tax) pfacd on an acfivify or p-ilege of incorpovation and 

consequent activities as a cclrpar?tfhn, tire she of such excISe tax M n g  m8asumd by the 

size of the corporate profit; Tire mrd wincame" was mIed as having no other meaning 

than as being an i n d i d  (cl~ycis8J tax, the same 8s was levied by the 1909 wtprate tar 

act. 



A number of other cases came up after the Amendmenf was allegedly passed in 

1913, and thev all rwnained consblwt and on@ hiad tu, mconci/e minor -, such 

as mining as opposed to manufhc&tring- Tirb k where fhe crux of fhe malter k s  fiw US 

and the income tax. AN these courts c/ear/y mEed, especially MERCHANT'S LOAN & 

TRUST CO. v SMlETlWKA, 2255 US 509 {92f), ftulf fhe word "income" had a specific legal 

meaning in the l@ Amendment M y  further poinW to STRATTONS INDEPENDENCE, 

LTD. v HOWBERT, 23t US 39!# ff913) as the ~ I i n g  defined the word "income" in the 

fern Amendment 

Here is what STPU\mON'S says: 

"As has been repeatedly remarked, the cqmatim tax act of 1999 was not intvmted to be 

and is not, in any proper sense, an income tax law. Thii court had decided in the Pollock 

Case that the income tax law of 1894 amwnW in effect to a direct tax upon property, and 

was invalid because not apportioned accordina to mmulations, as prescribed by the 

Constitution. The act of 1909 avoided this 6ifficulty by imposing not an income tax, but an 

excise tax upon the conduct crf business in a cqmate capacity, measuring, however, the 

amount of tax by the income a# the coqxmtim." 

In U S v. WHITUIDGE, 23f U.S. $44, $47 ($913, fhe Card ruled= 

"As repeatedly pointed out try this cou& the mqmra6ion tax law of 1909enaded, as it 

was, after Congress had proposed to the legislatrrres of the several states the adoption of 

the 16th Amendment to the Constitution, but before the ratification of that Amendment- 

imposed an excise or privilege tax, and not in any sense a tax upon property or upon 

income merely as income. It was enacted in view of the decision of this m r t  in Pollock v. 

Farmers' Loan 8 T. Co. 157 U.S. 429 -39 L ed. 759.15 Sue. S t  Rep. 673.158 U S  601 .39 

L. ed. llO8.l5 Sun. C t  RBD. 912. which held lhe income tax Wavisions of a ersviorw law 

jact of Auaust rt. n. WS, 553,349, etc. U. S. S.. Slat 1901, 

p. 2260) to be unconstitutional because amountinu in effect to a direct tax u r n  woperty 

within the meanina of the Constitutim, and because not apmrtioned in the manner 

reauired bv that instrument" 

The important key i#uporr the conduct of business in a corporate capacity". So the 

court is saying that 

I) income iaxes am d i m  iaxes because fax tlre income of *e ind"Nidd, 

2) corporate income taxes are not faxes on tfre corporation's income bui an excise 

tax measured by the size of flte c w p d h d s  i m m e ,  and 

3) any true iixhral income tex wouM be umonstitutional, if no2 appwfbned- 



The only way they could kwy a @ax on corporativMs would be to levy an excise and not 

an income tax. Wefl ... Can they Eevy an excise faw, measur@d by the size of p u r  earnings, 

on your salary? Do you have ffie same chke, fbf is muired fo kvy an excise fax, fifat a 

corporation has, &at is, to mrrk or not to mrk? No. You have to work to iieed youmeif and 

your family, etc. and, in no way, is flie righf fa work a privilege. Rememtper that 

government offiiiats and their offici;l iiiierature siate that the income tax b voiuntarjc 

Further, the head of the ATF offr;ciaI& &siBWz uinW aafY~ Congmss in 1951, t h f  

the income tax was 10096 voluntary. i ib never charged with pedury nor did any 

member of Congress ~ B I ~  his datwmnt under &. 

Next, we'll deal more in fkse court cases and #w 18' Amendment 

M E  THIRD CONSIDERATION 

THE INCOME TAX and THE I~~AMENDMENT 

Next, we get into some Supreme Court Mhgs and a discussion of d i d  vs. indim 

taxes. T h e  rulings am a part of our "common W. 

POLLOCK v FARMERS' LOAN & TRUST CO., f57 US 429 ff895) made the folkwing 

rulings: 

Quoting the Constitution - "No capitation, or ather direct, tax shall be laid, unless in 

proportion to the census ...." We dkussed ffrk pl'eviwsly. 

" I f ' ,  ruled Chief Justice Marsliali' "both the law and the ccwrstiattim appiy to a particular 

case, so that the court must either decide that case ( X W Y f e  to the law9 disregarding 

the constitution, or conformably to the constitution, disregarding the Iztw, the court must 

determine which of these conflicting rules governs the case?' And the cbW justice added 

that the doctrine "that courts must close their eyes on the constitution, and see only the 

law, would subvert the very foundation of all written constitutions* Thuq the CollstikrEim 

must govern the law. 

Speaking of the t894 tax, POUOCK sfated, a...,.that such tax is  a direct tax, and void 

because imposed without regard to the rule of apportionment; and that by reason thereof 

the whole law is invalidated." Second, "That the law is invalid, because imposing indirect 

taxes in violation of the constitutional requirement of uniformity, and therein also in 

violation of the implied limitartion upon taxation that all tax laws must apply equally, 

impartially, and uniformly to all similarly shabd .  n 



Comment: As the court m M ,  there am Iwo grwi classms of taxation authorized undev 

the constitution, direct - under the rule of apportionment and indinect - under the rule of 

unfirmity. The corporate illcome Eex is an i n d i m  {kxcise] tsx while ffm individual illcome 

tax is a direct tax, which musf be apporfrioned- Tire two diffier in nature, chamder, and 

application. 

Since the 1894 tax and the present individueI income irur are bo* done wifhouf 

apportionment, they are unconstitutional if i fey are direct tsrres AND IF THEY ARE 

MANDATORY. The $894 tax was mkd invalidI so how abwt our present day individual 

income fax. We will look at the Supreme Gwd's mlings on the 16dh Amendment and 

whether it had any effect on tihe Apporti;onnrwnt requiliednent. Tlre IRS is ubl-, tihembm, 

to answer this question in splecifiic detail and witfrout evasive answBcs. 

Pollock further stated: "As to the states and their municipalities, this {conbibutiorw to 

expense of government) is remchd largely thmugh the imposition of direct taxes. As to 

the federal government, i t  is attained in part thnwrgh excises and indirect taxes upon 

luxuries and consumption generally, to which direct taxation may be added to the extent 

the rule of apportionment allows." And "If, by calling a tax indirect when it is essentially 

direct, the rule of protection could be fri#ersd away, m e  of the great landmarks defining 

the boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private property." 

Comment: This ruling maintains the dktincfhn between fypes of state and ik&ra/ 

taxation as being important and necessary. A h  notice tfie descn'p2bn of excise (indimc6 

taxes as taxes on "luxuries and consumprionn" I mentheti pmvk,udy that these in&& 

taxes fall on the sales of luxuries and oonsumw gods, whkh can be avoided. Also the 

ability to avoid these i n d i d  taxes by nat pwchsing tawed pIpdur=ts or by not seeking a 

corporate privilege, is necessary to the condEiom required by M a c k .  Also Pn;vikges, 

such as incorporation, are taxable because tlrey are amidable and am ihedbre voluntary. 

Where have we heard that wwb "vdun&ry" bebm? Tire IRS gives nofice Q you each time 

that it rehrs to "voluntary compliance". 

FLINT v STONE nzACx 220 US 7W (191ffi 

This case defines excise taxes, in case yau wonder if tbe gowmmeni can impose an 

excise tax on your sahry or wages. ~Excbes am Yaxes Raid upon the manufacture, sale, or 
consumption of commodities within the country, upon licierrses to  pursue certain 

occupations, and upon connnate w i v i ~ ~ ~  Cooley, Const, Lim. 7* ed. 680." 

h l J  S v. WHITRIDGE, 231 US. I#, 147 (lW3], 4Ym Court mkmf: 



"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, as it 

was, after Congress had proposed to the Iegidabrrnes of the several states the adoption of 

the 16th Amendment to the Constitution, but befwe the Mltificatiwr of that Anwndrnent- 

imposed an excise or Mivileae tax, and not in anv sense a tax u r n  aroPertv or u r n  

income merelv as income. 

MERCHANTS' LOAN 8 TRUST CO. v SMIIETANKA, 255 US 519 (1921): 

Now let's zip fornard b&nktanka in H&is 8 yeam after tlre 7IS"h Amendment was 

passed. It's ruling is on& 5 pages 8nd is uwy dew- 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administraljon. .." 
"It is obvious that these decisions in phciple rule the case at bar if the word 'income' has 

the same meaning in the lnurme Tax Act of 1933 that R bad in the Corporation Excise Tax 

Act of 1909, and that it has the same scope of meaning was in Meet decided in Slwthem 

Pacific v Lowe ..., where it was assumcad fur the purpose of decision that there was no 

difference in its meaning as used in the act of 1909 and in the lncome Tax Act of fM3. 

There can be no doubt that the wonl must be given the same meaning and content in the 

Income Tax Acts of 1918 and 1917 that it Itad in the act of 1913. When we add to tfiis, 

Eisner v Macomber ... the detinition of *income8 wtrich was applied was ad- from 

Stratton's Independence v Howbe@ supra, adsing under the Corporatim Excise Tax Act 

of 1909. .. there would seem to be no room to doubt that the wonl must be aiven the same 

meanina in all the Income T;a Acts of Csnuress that was aiven to it in the Cornoration 

Excise Tax Act, and that what that meaning is has now become definitely settled by 

decisions of this Court." 

Comment: So the wonl "income" bas dfte same meaning aibr the 16m Amendment was 

passed as it did prior to passage in 1913. Since that time, has there ever been an 

overturning of this decision which was cWhWy sePtled by that Supreme Court diecision in 

19217 If the IRS cannot show that the diecision of the Court was overturned, then if;s cl'aim 

fails. 

All these rulings were made io esfablisb h, the meaning of the vrard 'income' in the 18' 

Amendment. We're not ylet dbne. We haw 20 b k  20 Strafton's, We tram9 however, learned 

that i t  has the same meaning as applied to am EXCISE fax and if somehow bas fa do wiEh 

corporations. 

STRAmON'S INDEPENDENCE, LLTD. v HOWBUTT, 231 US 399 (1913J: 

Stratton's is very important k that it puts a finnar definition on the wvnl income. 



"As has been repeatedly remarked, the tax act of 1909 was not intended to be 

and is not, in any proper sense, an income tax law. This court had decided in the Pollock 

Case that the income tax raw of 1894 amounted in effect b a direct tax upon property, and 

was invalid because not apportioned according to populations, as presetibsd by the 

Constitution. The act of 1909 avoided this diffiwKy by imposing not an income tax, but an 

excise tax upon the conduct of business in a aqmate capacity, measuring, however, the 

amount of tax by the income of the coqm&im, with certain qualifications prescribed by 

the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying on or 

doing business by such corporation,' etc ..." 
"Corporations engaged in Yuch business sham in the benefits of the f&&rai govern* 

and ought as reasonably to contribute to lhe support of that government as corporations 

that conduct other kinds of V e  bushes. 14 

"... the annual gains of such corporations are certainly to  be taken as incorns for the 

purpose af measuring the amount of the tzm* 

Comment: So you see, the word 'income* an& applied hr corporafions, acting in a 

corporate capacity, which fke& eniieYed info a contract with the Iiederal government b 

incorporate and were fn?e to not imml;e ar to -nd their incorpomfbn. If was an 

excise tax and was indimcf and was impcxmf arr a privilrege or luxury. 

Does the governmerit claim &st the l@ ~mevwlmant with its mKd 'ic#:ome'irnpases fhe 

same conditions on your wages and salaries? Yles and no. It has n e w  claimed to be 

imposing an excise tax on p u r  earnings, measured by the sire of your wages. Excise 

taxes cannot be imposed on an individual or his pfvpsrty. They rEo claim, however that 

they are imposing a voluntary tax on your eammrngs. That voluntary tax cannot fall under 

indirect or excise tax definitions. 4 fkmWef musf be imposed as a direct tax, without tfie 

apportionment provision, which wouM make it unconstitutional or outs* of the 

limitations provided, except in ffre case of an Amwkan citizen working owemeas or a 

foreigner working in the US ... OR ... a US cifizen who voluntan'ly pays the tax- Your 

withholding does not fall under eitlier class of #Wemi faxation under the consfifufion but 

is legal only if you volunteer. 

The Apportionment provision of the Constifufion bas never been repealed and sfill 

sfands in the main body of the ComfiWAm. When Pnohibition was repaaled, the Cow- 

actually passed a measurn nepsaling @ and they did not do anything simikr to repeal in 

regard to Appontionmenf. 



Understanding that ilre income tax is vdunta~y, is crucial fo the undetstanding as fo 

why if  is constitutional, that is, no2 a d m r k d  by #he canstitutiw, but pwmitted if it 
is voluntarily undertsken bPdrvlleein ~ovenrlnent and citizen. 

Farrth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Poilockf Straiton's Independencee, and 

Smietanka. Those 3 rulings, alone, desfrPy the &&wat gommenPs cWin that the #' 
Amendment aufhoked an income tax on indinbluaals and unin~o~po~i l ted businessesS 

Now, some of you may oqiecf an Ure ~~lounds that perfraps we'ne not W i n g  the whole 

story or perhaps we have been &ing tlrese cases wrongly. Now it is time fo t o k  thaf 

argument up. Let's look at numesrwrs other US Suprame Court cases. 

NANS v GORE, 225 US 245 ($920): 

"If the tax in respect of his compensation be prohibited, i t  can find no justification in the 

taxation of other income as to w f i i i  there is no prohibitSon; for, of course, doing what the 

Constitution pennits gives no license b & what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powerre subjects theretofore 

excepted? The court belw answersrd in the negathre; and counsel for the government say: 

' I t  is not, in view of recent dacisiory contended that this amendment rendered anyttring 

taxable as income that was not so taxable before'." 

Comment: Even the government is not Elleimrirg, in viiew of fbose recent decisions, tirat 

it can levy a direct fax w M  appottbnment. Remember that this was 7 pars a m  the 
I#' Amendment was passedSSBd 

FLORA v US, 362 US f4!5 (13fH#: 

"Our system of taxation is based upon voluntary assessment payment, not upon 

distraint" 

Comment: Definition of distr;tint in &e Iegal dicfionary, *fa seize a person's goocls as 

security h r  an obligatium." 

STANTON v BALTIC MINING CO., 24U US 103 (191d): 

"Not being within the authority of the 16* Amendment, the tax is therefore, within the 

ruling of Pollack ... a direct tax and void for want af compliance with the regulation of 

apportionment." 



"...it manifestly disregards the fact that by the prwious ruling it was settled that the 

provisions of the 16" Amendment conferred no new power of taxabm - .. R 

"...it was settled in Stratton's In dependence... that such tax is not a tax upon property... 

but a true excise levied on the result of the business.." 

Comment: The first quote hem deak wifh the fact ftraf ftre ttf' Amendment aulfrorEres an 

excise tax on corporations and that the -2 provisio~f was sirsir& active aRer the 

passage of the 1 @ Amentknent. In other won& H the taw had been an excise fax mvertwl 

under the 1edh Amendmenf, it couM be wmidemi . . 
IIrrrrdhatrwson. 

BRUSHABER v UNION PAUFilC R. CO, 2U) US J (JgJ6): 

"...the confusion is not inkrent, but rather arises -from the conclusion that the 16@' 

Amendment provides for a h i  unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to dl other direct taxes. And the far-reaching effect of this 

erroneous assumption wilt r# ma$e clear by QesraraIMng the many con$entions advanced 
in argument fo support it,.." 

"...the whole purpose of the Amendment was to reliwe all income taxes when imrwjsed 

from apmrtionment from a consideration a# the source..." 

"...on the contrary shows fhat it was drawn w@h the abject a4' maintaining the limitations 

of the Constitution and hatmcmidng their operation." 

Comment: Tire first quote states that it is emmews to Mieve that a power to levy an 

income taw, w&hwrUloutqpportironmen& was g ~ a n d e d i y  the lif' Amendment 

PECK v LOW, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court k nof sapng that the fedh Amendment conferred no new 

powers of taxafion, but also thaf the f fl Amendment dW not adwrhe tiraf faxing powers 

be extended to any new persons. 

EISNER v MACOMBER, 252 US i8!J ff920): 

"The 16" Amendment must be construed in connection wtth the taxing clauses af the 

original Constitution and the effect attributed 4o them before the amendment was 

4,ted." 

"As repeatedly held, this did not extend the taxing power to new subje cts..." 

"...it becomes essential to distinguish between what is and is not 'incon#1!', as the term is 

there used.." 



"...we find little to add to the succinct definition adopted in twa cases arising under the 

Corporation Tax Act of l~...(StratPon*s and bykr 

DoyIe v. Mkhell Blos., 247 US. 179,1%3 (1918]: 

"An examination of these and other provisions af the Act [The 16n Amendment) make it 

plain that the legislative purpose was nat to taJc property as such, or the mere conversion 

of property, but to tax the conduct of ttre business of corporations organized for profit 

upon the gainful returns from their ksshess qemWms. - a 

Comment: The * * c o n e  afprerperty" #nedibd, applied to mrk;rptoperty cwwwfd 

to nrmuneration/compensati0n. 

Smietanka as in the c- ofrny RepQlfs&ttbs: 

"There would seem to be no mom to doubl: that the word 'income' must be given the same 

meaning in all of the income Tax Acts d Congress that was even to it in the -on 

Excise Tax Act, and what that meaning is has now be- definitdy seWed by decisions 

of this Court." 

Bowers v. Kerba@&lnpireI ?71 US. 170 (lsZa]: 

"lncome has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequentfy 

passed." 

Helvering v. Edison Bmtfrers' Slwcs 8 Ck  133 F2d575 (1943): 

"The Treasury cannot by intrwpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conaress. without 

apportionment tax that which is  not income within the meaning d the 16th -" 

Southern Pacific Co. v, Lowq 247 U.S. 330 11918): 

'We must reject in this case, as we have teJecbed in cases arising under the Corporation 

Excise Tax Act of 1909, the boad c w 1 ~ - u n  sukrriw on behalf of the government that 

all receipts, everything ttrat comes in, are income within the proper definition of the term 

'gross income'. Certainly the btm 'income' has no broader meaning in the Income Tax Act 

of 1913 than in that of 1909, and for the present puqmse we assume there is no diffefence 

in its mceaning as used in the two acts." 
Comment: If the mrrd "illcome" in the f$" Anrwrdment has a strictfy limited meaning, 

stated in Sfratton's IndependenceI tfren tfre 4 6  Amendment cannot be properly 

understood unless that derfniSir,nI with iYs ImiWiomI is taken inlrr aavlunt 



Now I wish to explain one set of claims tPlat tfie IRS makes. Th9say that section 61 or 

section 63 of the Internal Reweriue Code provides tlre delinirion of "incomen fhat applies 

equally to individuafs and ~orporaticosls~ C=ouId t the possibke that the same Mnil ian 

would apply to a corponfion e x c k  fax and e q m C &  so to a dmcf fax on an indivi&aI's 

wages? Since the tax imposed on a corporatrion was t w M  to be an indirect 2ax and an 

excise taK imp& on a cotpa- aSMyr tlre qiuesliion must be raised as ib wfrkh d tlre 

twoclassesofta;watiwta~bytlreCons;trtvb<#r - - i s i m p o s e d o n a n i n ~ I s i f m  

excise taK imposed on a privilege di-2 An individual dues not partake in that 

privilege. And since the tax imposed on cwpm&wW income7 as a d i d  tax, was invalid 

due to lack of Apjwrfionment and applh egtaI& to the individual, the individual and his 

property also cannot be taxed drecfly due fo lack of-ment 

Further, the Supme Cmrf afIinned fhe pmubi~.~ cases in 1978, in US, v. Balkarb, 535 

F2d 400: "Gross income and not 'gross receipts' is Ula foundation of income tax 

liability ..." Here the Court makes 8 distimihn beWem fhe hrvo and ffwr diNnCtion is 

based on the word "income" as preniwffly decided by tbe Cosrrt 

There is also the fsct that tbe Suprevne Court lras m M  &at "incomen is not definec in 

the fntemal Revenue Gacle7 as stated belbw: 

EISNER v MCOMBERs 252 US 1Ws 20@ (f920): 

''In order, themfore, that N#e ~ I ~ ~ U S B S  cited fnom article 1 of tbe Constitution m y  haw 

proper force and save only as mmdHed by the amendment and that fhe Wter also 

may have proper &ecf it iu?cames emmtiaf bo &rstinguish between what is and wbat is 

not 'income,' as the tenn is M e r e  used, and fa apply the distinctrctronl as cases arise* 

according to truth and substance, without regard to form. Conaress cannot bv anv 

definition it mav adont conclude the ma-. since it cannot bv leuisfation afier fbe 

Constitution, from which alone if derives &s power to legisIate, and wifcrin whase 

limitations alone fhat power csn be law@& exerr=aed. - n 

This can be explained by the "soumes of i ~ ~ ~ o m e "  rulings by *e Court If is not 

necessary to go info those aqpumesfts in m. It b only necessary fo undkstand fhat 

'income' is a separate iitiem fmm ttce S O U ~ C B ~  of flrat incotne A source of income can be 

wages, by which an empkyev dwivles aa incame* As an exarnphr an empkyer may esam a 

profit from the leesing out rrd his esnployet?s or ushg hi& empkryees to tram an imome- 

Ballad gives us tm, useful eqlanatiYuIS: 



At 404, "The general term Tncome* is not defined in the Internal Revenue Code." mis is so 

because the only legal Mnitrirrn of "income" was givw by the US. Sup- Court in 

previous rulings. 

At 404, Ballant further ruled tlrat "... 'grass income' means the total sales, less the cost of 

goods sold, plus any income from invesbmenh asrd from inddmtd or outside oper&ms 
or sources." (For illustrative mrpose, suppose yau wwked Ibr an employer and mceed 

wages tbr producing widgeLs, and slraafir & W y w  began wwWng them, fhm was a fire, 

destroying all the &d@ets flraf you lrad pi-uduced. 71kedbft Me campany w w i  wt of 

business, and it is obvkus ttrat flmm was IK) Y~ incomen U* *is Sal&fd ruling, 

because fhere were no sab.) 

The above Court rulings h v e  us wi2h an& the one aHiemaiAm flre individual incame 

tax, unless it is imposed the mk of AppWhnmenf, hlls o u f s h  the auflPorized 

taxation powers gmntal by the ConsiirtutioJr, & i t n g  a direct tax on an inbivid~ball's 

property. TThe on& way it can poxwpoxwh& be is if& is viszluntary. 

Dwight E. Avis, Head of the Alcolbde Tobacco, and Firearms Bureau of lnternaf 

Revenue testified under aadh belore Congress 12363 - 2 I f W S )  "Let me point this wt 

now. This is whets the stnretum dHem Vourheme tax is a 1- duniaty tax and your 

liquor tax (A.T.F.) is a 100% embmed 2ax. Mow #f#e situation is as different as night and 

day. Consequently, your same mks sinrpCy wiH not amly." 

These cases areallapwson wwkineedfvh@exempi fnnn fheincametaxifhe dMJSIY 

volunteer. It can be show tlrat the &af&w &kt  the voluntary nature of the incrcsnnr taw, 

The mandatory n a l m  of the statulies, which am lrlpfied in the l~femal Revenue Cod%, are 

missing and have been misscirg since $954. l?Mm is no siaiuie that causes the average 

individual to be liable for flw income taw and no regulatim *at implements any such 

alleged statute. 

A final court ruling is in onkr at this point 

"(A) statute which either fwbids or requires ttre doing of an act in femrs so vague that 

men of common intelligence must -ly guess at its meaning and d W r  ars Q its 

application, violates the first essential of due process of law." Connalfy v GewraI 

Construction Co., 269 US S8!!i, 391 (1926). 

We are left, inescapsbtpr, wifh these ~~. The feakwal inwme tax is impas& as 

a 100% voluntary tax, except k mgad to ~ n s C  whkh are engaged in a faabk 



corporate activityitv The in-a1 is i he  b vokonier or m t  v o l u ~  fo pay tjie drrect taK 

imposed without apporPrporPrrwrmant l k  income Im is ~~nstituti ion~l, but only brmuurse if fs 

voluntary. The income trw on ttre individual, wfm fhes and worfis in fhe stade9, is nof 

authorized by the Con- and k8o tlrs cafepry ofpermitted tara*n, &ma fkee& 

and voluntarily. 

~ Y p W r n  

bThe individual income tax is a r i i  tax subject to apportionment 

~~corpwate'income'taxkanhdin?cttax,not~t9appottionment 

blhe 16'" amendment oniy applies to ~~ as defined by the US Supreme Court, as 

pertaining only b corpora ti^ 

b The word Tncome' is nat defined in Ute lntsnwl Revenue Code. 

b The 16* amendment did not autharire any rww taxing pwem 

b The taxing powers of the fedw?rl government wers the same aftsr the passage of the 

16" amendment as were exhbnt bdbm the passap. 

b The 16* amendment kept fhe coqma& excise faw in the ategory of indirect tax and did 

not affect the apportionment requrequbment orf the Constitution. 

Note 1 - There is a large grwp thag is chiming fhat tlre 16h AmendmeSlt was never 
properfy nrfifhd and *at argument is bard to d@wfep but k a moot point in /right uf the 

Supreme CouWs rulings. A man mmed BiH Bensan frPm Sariih Hdlsnd, MI. wemt emy 

state in fhe union and gut swom afiikkvits on fhmm who VOW fo r a m  and fhose who 

didn't. Rtwnember, in tliose days ~~n~ wwe shw and  pa^, so it was easy in 

1913 to make h o w  m&kes andjucst as easy te deceive the pb lk .  Kenfucky was I&&& 

as ratifying and according to fhe *Be mxm& them was 3 s#rftcR in ihe numhm, 

something like 9 ib 16 and tifrese numbiwrs wem switch& and Kentucky became listed as 

ratifying. You can get Benslwt's kKlJr - m e  Law lhat Never Was". 

There were many irregularitim such as W change of puncrUafrafron or slight changes in 

wording in some states in onkr Bo get tlrejr Jegiskbrs liilMp. Any change in wwding or 

punctuation would have n u N M  -. In any case, there is a large group ofpeopke 

who are challenging t(re ra- pmcess 

We can use this in our a- but- in earrt it would qu i re  fih8f you produce all fhe 

necessary documents to p v e  ypur case- t7Ea's whv we dORY Felv on if. (nrote: The 

fixferal government cannot admit b f h &  amMakeu because fbey have been hud(cktntlj. 

collecting the tax and fratuWmt& puttring peopAe in prx'son ikw many yeam. Flilud has no 

statute of limitatiions, and thmetbm peopk CWM demand tk l r  money back, going a# the 

way back to the 2"d WorM W k - .  



M a f R e p o l l t  
Research and conclusions have bcnan done I[qr Charhs E Ccmces and am based in pad on 

research done by others who Aave s&MW tlrege Sssues and case hws* Mr. Conces can be 

reached at (269) 964-7025 if any Quesfions a m  Mr. Gonces knows fhaf thb repor$ is 

being wide& circulated and asks that anyone wlro has kmmh&e of a confriuy m m ,  

contact Mr. Comes so that any massmy changss am he incoqxmled hfo fhjS 



From: Catherine Wabeke 

Address: 2335 N Douty St 

Hanford, CA 93230 

Date: February 3,2005 

Certified return receipt # 7003 3 11 0 0005 2942 1143 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 
1440 New York Avenue Suite 2 100 
Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, 
Charles F. Conces et al. vs. INTERNAL REVENUE SERVICE, Case number 
5: O4CVOlO1, U.S. District Court of Western Michigan against Internal 
Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax 
Reform: 

I am a member of the Lawman Group. 
We have been collecting evidence to present against certain IRS agents 
and judges. As a group the Lawmen can provide you with 
evidence of illegal activities of IRS agents or alleged IRS 
agents. These agents have all committed felonies cognizable in law. 
They need to be removed or suspended from their positions immediately, 
according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

1. Violations of IRC 7214; knowingly and deliberately attempting to 
collect a debt that is not owed from our membership by means of 
threats to employers and banks, and illegal seizures of property, 



2. Filing false documents; knowingly and deliberately entering false 
information into alleged "accounts" of our members, 

3. Extortion; promulgating threats to employers, banks, and other 
institutions, in violation of due process as contained in the U.S. 
Constitution and U.S. Supreme Court rulings, 

4. Fraud, deliberately and knowingly, refusing to answer queries on 
legitimate tax matters, 

5. Mail Fraud, sending false and misleading documents through the 
U.S. Postal Service, 

6. Fraud; deliberately and knowingly misapplying the tax laws under 
"color of law", such as misapplying the word "income" and falsely 
stating the effect of the 16th Amendment, 

7. Fraud; deliberately and knowingly misapplying the Code of Federal 
Regulations, that is, "under color of law" using regulations that were 
promulgated in 27 CFR for the collection of alcohol, tobacco, and fire 
arms, to collect "income taxes", when, in fact, the regulations for 
"income taxes" fall under 26 CFR and have no force or effect of law on 
our general membership, 

8. Threatening and intimidating witnesses in our class action 
lawsuit. 

9. Depriving our membership of our protections under the U.S. 
Constitution, such as a) protection against a direct tax without 
"apportionment", b) due process protections, and c) the la- 
protections as ruled by the U.S. Supreme Court and as applied to the 
meaning of the 16th Amendment, and 

10. Violation of the RICO laws; racketeering by means of collusion 
among numerous IRS agents to commit extortion, etc. 

Our organization has determined that the following agents have 
involved themselves in said illegal activities, but are not limited to 
the following: 

Dan Myers, Cincinnati IRS office, 
Regina Owens, Cincinnati IRS ofice, 
Jeffrey D. Eppler, Kansas City IRS ofice, 
Dennis Parizek, Ogden IRS office, 
Susan Meredith, Fresno IRS ofice, 
Larry Leder, Philadelphia IRS office, 



Thomas D. Mathews, Ogden IRS office, 
Timothy A.Towns,Ogden IRS office, 
Karen W. Gardner, Revenue Officer, Fort Worth IRS office, 
M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 
Kenneth Campagna, Morton Grove, Illinois IRS office, 
Anthony J. Aguiar, Las Vegas IRS office, 
Debra K Hurst, Kansas City, Mo. IRS office, 
Sandy Charter, Kalarnazoo, Mich. IRS office, 
Mary Jo Fedewa, Lansing, Mich. IRS office, 
Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 
1-877-777-4778, 
Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 
1-877-777-4778. 

Whenever I, or other members of our organization, ask for a statute 
and implementing regulation to determine our liability, or if we ask 
for information or provide information on Constitutional requirements 
of direct taxes being "apportioned", the IRS agents refuse to respond 
or hang up on us and refused to speak any further. This appears to be 
the standard practice of the Taxpayer Advocate's office personnel 
also. I, personally, have never been presented with a statute and 
regulation that makes me, or our membership, liable for any "income 
tax" as would be provided in 26 USC and 26 CFR. Further, an 
exhaustive search has revealed none. 

These agents have continued their illegal activities even though we 
have demanded that they cease and desist, and we have demanded a 
showing of their lawful authority and credentials. They all refuse to 
answer. These actions can only be equated with fraud, as ruled in 
U.S. v. Tweel, 550 F.2d 297,299, U.S. v. Prudden, 424 F.2d 1021, 
1032, and Carmine v. Bowen, 64 A. 932. Our membership continues 
to receive threatening letters from multiple IRS "service centers", 
some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and 
Court Filing, Class Action, Case number 5: 04 CV 0 10 1 in the U.S. 
District Court of Western Michigan, to each member of The Presidents 
Advisory Panel. The prosecutorial power is invested in the DOJ. It 
is the duty of the DOJ to examine the evidence and sworn statements of 
myself and the complainants (the Lawmen in generally) and they must 
convene a Grand Jury so that we may be witnesses against these agents. 
At a minimum, these agents must be suspended from their duties until 
such time that they are cleared of all wrongdoing. See IRC 72 14. 

If you do not believe that our membership has a criminal case against 
these IRS agents, then schedule a meeting with our Chairman, Charles 



F. Conces, to explain your determination. If you or the IRS can 
provide the implementing regulations for 26 USC 6321,6323, and 633 1 
and rebut the Summary Points in the 21 Page report, that make us 
liable for "individual income taxes", then I will stand corrected. 
Otherwise, it would be a wise decision to move forward promptly so as 
not to delay justice. I expect each member of Congress to uphold the 
Constitution and laws of the United States or vacate their Offices. 

Send your response to the above address. To save you trouble and 
time, you may wish to correspond with our Chairman: Charles F. 
Conces, 9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone 
number is 1-269-964-7025. I wish to remind you that you are also 
required by 26 USC 7214 (8) to report this to the Secretary of the 
Treasury. 

Sincerely, 

Catherine Wabeke 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plaintif'fs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Cow, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawfid actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit " D .  

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 U S  519-521 (1972): " ... 
allegations such as those asserted by petitioner, however inartfully pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standardi than formal pleadings drafted by lawyers.. . " 
Plaskey v. CIA, 953 ~ . 2 " ~  25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are dement and how to repair pleadings. '" 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] bbThere was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) Jeffiey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers. The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Immunin, granted to a class however limited having the effect to deurive another class 

however limited of  a uersonal or proper& right, is just as clearlv a denial o f  euual 

protection of  the laws to the latter class as if the immunity were in favor of, or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought from the Internal Revenue Service and not from the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7th Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim. All Section 1983 actions must be treated alike insofar as that right 

is concerned- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 U.S. 261, 271-272, as tort 

actions for the recovery of damages for personaI injuries, id, at 276, Pp. 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been provided at common law. See, e.g., Curtis vs. Loether, 415 

U.S. 189,195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is deJinitely limited 

by statute to one-'where the matter in controversy exceeds, exclusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of dvferent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects ' Jud Code, 24(1), 28 U.S. C. 41 ( I), 28 US. C.A. 41 (I)." 

MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fraud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refusal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as h d  perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a frnal attempt to obtain an administrative remedy or rebuttal, 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 U.S. Code 455:"Any justike, judge or magistrate of the Unaed States shall 

disqualia himseq in any proceeding in which his impartiality might reasonably be 

questioned.. He shall disqualza himseyin the fdlowing circumstances: Where he has 

a personal bias or prejudice concerning a party ... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries from this Honorable Court under the rulings and protections of the 

Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS officials, that officials of the United States 

were complicit in the fraud. 

"We concluded that certain f~ndamental rights, safepuarded bv the first eight 

amendments against federal action, were at30 stffeguarded against state action bv the 

due Drocess of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Bern had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefu of the general law, a law which hears before it condemns, which 

proceedi not arbitrarily or capriciously, but upon inquity, and renders ju@nent only 

afer trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. Calgornia, 

110 US. 516,535,4 S. Sup. Ct. I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the h, ' are all marims showing the spirit in which 

Legislatures, executives and couris are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

'!It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of CaCifornia, 271 U.S. 583. "Constitutional rights would be of little 

value i f  they couCd be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Liglrlfoot, 364 U.S. 339,345. 

"...constitutional deprivations may not be justifred by some remote administrative 

beneflt to the St& Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of l i f ,  the ordinary trades and pursuits, which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distingukhing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright The propertv that every man has is his ~ersonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable.. .to 

hinder his employing /....in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 1 1 1 US 746,757 (1884). 

"That the rialrt to conduct a lawful business, and thereby acquire pecuniary profds, & 
propertv, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution. " U.S. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 16& 

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"While this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from boday 

restraint but also the r i ~ h t  o f  the individual to contract, to engage in anv of  the 

common occupations of  life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to worship God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 WdL 36; 

Butchers' Union Co. v. Crescent City Co ., I l l  US. 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 U.S. 356 , 6 Sup. Ct. 1064; Minnesota v. Bar er, 136 US. 313, 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 U.S. 578 , 17 Sup. Ct. 427; Lochner v. New York, 

198 U.S. 45,25 Sup. Ct. 539, 3 Ann. Cas. 1133; Twining v. New Jersey 211 U.S. 78 , 
29 Sup. Ct. 14; Chicago, B. & Q. R R. v. McGuire, 219 U.S. 549, 31 Sup. Ct. 259; 

Truax v. Raid, 239 US. 33 ,36 Sup. Ct. 7, L. R A. 19160,545, Ann. Cas. 191 7B, 283; 

Adams v. Tanner, 224 U.S. 590 , 37 Sup. Ct. 662, L. R A. 191 7F, 1163, Ann. Cas. 

191 70, 973; New York Life Ins. Co. v. Dodge, 246 U.S. 357 , 38 Sup. Ct. 337, Ann. 

Cas. 1918E, 593; Truax v. Corrigan, 257 U.S. 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital (April 9,1923), 261 US. 525 ,43 Sup. Ct. 394, 67 L. Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474, 86 N. E. 925, 128 A m  St. Rep. 439, 23 

L. R. A. (N. S.) 147. " MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed y& 

respect to the doing of business in cornorate form because it desired that the excise 

should be imposed, approximately at least, with regard to the amount of benefit 



presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107, 165 , 55 S. L. ed 107, 419,31 

Sup. C1, Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, allhough derived 

in partjiom prouem whkh, considered bv itself; was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy excise taxes, and it could not be said, even i f  the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the carrving on of business bv the corporations taxed, 

and the same business when conducted bv a private fimt or individual" FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (191 1). 

"A monopoly is deflned 'to be an institution or allowance from the soverekn Dower of 

the state, by grant, commission, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv uerson or persons, 

bodies uoliiic or cornorate, are sought to be restrained of  anv freedom or libertv t h q  

had before or hindered in their lawful trade,' All grants of this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihoodj and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individualto pursue a lawful trade or emulovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintiffs' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment" TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artipcial entity which owes its existence and charter powers to the state; but &e 

individual's rights to live and own urouerh, are natural rid& for the eniovment of 

which an excise cannot be intuosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acuuire and uossess urouertv is a rikht, not a 

privileae ... The right to acauire and uossess urouertv cannot alone be made the subiect 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fruits thereof, as thaC right is the chief attribute of ownership.'" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receivin~ income or earnings is not a urivileee that can be taxed...Since the right to 

receive income or earnings is a right belonging to every person, thh tight cannot be 

taxed as a privilege " 

"Income is necessarily the product of  the joint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis b simply a portion 

cut from the income and appropriated by the state as its share..." S i m  v. Ahrens et aL, 

271 S W Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fraud. 

In re Benny, 29 B.R. 754, 762 (N.D. Cal. 1983): "[A/n unlawful or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude. " 
See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defrauded Plaintiffs and misapplied the 

law. By means of the fraud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawful actions, including 



harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public oflikers are mere@ the agents of the public, whose powers and authority are 

defined and limited by law. Anv act without the scoue of the author& so defined does 

not bind the ~rincwal, and aU uersons dealing with such Clpents are charrped with 

knowledke of the extent of their author&. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whaiever the form in which the government functions, anvone enterinP into an 

arrangement with the government takes a risR of having accurately ascertained that he 

who purports to act for the government stays within the boun& of his authority, even 

though the agent himserfmay be unaware of the limitations upon his authority." Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fraudulently 

misapplied by the IRS in many instances. 

13)Exhibit "B" is evidence that IRS agents act on the basis of the fraudulent 

information provided in official literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action. 



Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartful& pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 16'~ Amendment Claim 

14) The IRS, in its official papers, documents, and mailings, claims that the 1 6 ~  

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fraudulent, misleading, and false. Such false claim is based on the wording of the 

1 6 ~  Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarify the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit " A  is Publication 21 05 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, rahijied on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 1 6 ~  Amendment authorizes federal 

taxation on Plaintiffs7 wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fiaudulent statement 

numbered 3 in exhibit "A", it states, "Congress used the power wanted bv the 

Constitution and the Sixteenth Amendment and made laws requiring all 

individuals to pay tax" Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16" Amendment 

conferred no new powers of taxation on the federal government. The 16" 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 16" Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 

". . .it manifestly disregarh the fact that by the, 

103,112 (1916): 

previous ruling it was settled that the 

provisions of the 1@ Amendment conferred no new power of taxation.." 

BOWERS v. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Siwteenth Amendment declares that Congress shall have power to levy and 

collect taxes on income, lfrorn whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeration. It was 

not the purvose or effect of  that amendment to bring any new subject within the 

taxing power." 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1.11 (1916): 

". . . the confusion is not inherent, but rather arises from the conclusion that the 1 dh 
Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which? although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching effect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it. .. " 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects, ..." 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

9 n  examination of these and other provisions of the Act (The ldh Amendment) 

make it plain that the lepislative uuruose was not to tax ~rouertv as such, or the 

mere conversion of urouertv, but to tax the conduct of the business of coruorations 

organized for profit won the painful returns from their business ouerations. '" 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The I @  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted " 

"As re~eatedlv held, this did not extend the taxinp Rower to new subjects ..." 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Con~ress used the power wanted bv the 

Constitution and the Sixteenth Amendment and made laws reuuiring all 

individuals to pay tax " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 16& 

Amendment, POLLACK v FARMERS' LOAN & TRUST CO., 157 US 



429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. .. " 
"As to the stattrs and their municipalities, this (contributions to expense of 

government) is reached largely through the impositwn of direct taxes. As to the 

federal povernment, it is attained in part through excises and indirect t m s  won 

lmuries and c o n s ~ t i o n  aenerallv. to which direct taxation mav be added to the 

extent the rule of amortionment allows." 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which mqy be included within this Union, according to their respective nuntbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

taxed, three-fifths of all other persons.' This was amended by the second section of 

the fourteenth amendment, declared ratiJied July 28, 1868, so that the whole 

number of persons in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force. The actual enumeration was 

prescribed to be made within three years aJer the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away h m  citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

il is the original foundation of all other property, so it is the most sacred and 



inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own Lana%, and to hinder his emlwina this strength and d4xteritv in what 

manner he thinks DroDer. without inira, to his neighbor, is a DI& violation of this 

most sacred Dro~ertv. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

andproperty within any state through a majority made upfiom the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things exkting when it wasfiamed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Petets 431-2; to ascertain the OM law, the mischief and the 

remedy. State of Rhode Island v. The State of Masachusetts, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

FLINT v STONE TRACY, 220 US 107,151 (1911): 

"Excises are 'taxes laid upon the manufacture, sale, or consumpiion of 

commodities within the country, upon licenses to pursue certain occupations, and 

upon cortwrate ~rivileges. ' Cooley, Const. Lim ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is defined to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vend~r .~  



The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark. 557,271 S.W. 720,733 (1925): 

"[Tlhe Legislature has no power to declare as a privilege and tax for revenue 

puruoses occuuations that are of common right, but it does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right.." 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

"'/T/hb Court now has rejected the concept that constitutional rbhts turn upon 

whether a governmental benem is characterized as a "right" or as a "urivilege. ""' 
Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 US. 365,374 (1971)). " ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The U.S. Supreme Court ruled on the intent of Congress in 191 3 after the 1 6th 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adouted the income as the measure of the tax to be imuosed 

with respect to the doing of business in cornorate form because il desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of the 

government In Flint v. Stone Tracy Co. 220 U.S. 107,165 , 55 S. L. ed 107, 41 9, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by the 



totd income, although derived in part from pro~ertv which, considered bv itself, 

was not taxable." 

"As has been repeatediy remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effed to a 

direct tax upon property, and was invalid because not @portioned according to 

populations, as prescribed by the Con~tauti~n. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an pxcise tax won the conduct of 

business in a corporate cwacitv, measurin~, however, the amount of tax bv the 

income of the corporation." 

"Whatever difJiculty there may be about a precise and scientific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; convwing rather the idea of gain or increase arising from corporate 

activities. " DOYLE v. MITCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat. 223, 281, 282), 

under which this court held, in Collector v. Hubbard, 12 WalL 1, 16, that an 

individual was taxable won his proportion of the earnings of  the corporation 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 11 7 of the act (13 Stat. 282) that 'the gains and 

props of dl companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, proflts, or income of any person entitled to the same, whether divided or 

otherwise '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



BRUSHABER v UNION PACIFIC R. CO., 240 US 1,12 (1916): 

". .. the contentions under it (the 1 dh Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would result in 

bringin2 the provisions of the Amendment exempting a direct tax from 

amortwnment into irreconcilable conflict witk the general reuuirement that all 

direct taxes be ap~ortioned ... This result, instead of simplzBing the situation and 

making clear the limitawns on the tawing power ... would create radical and 

destructive changes in our constitutional system and multiply confrrsion. " 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and afler the passage of the 16" 

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax k w  k found in TilCe 26 ofthe United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specified Level do not have tome returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 6012 as the following excerpt shows. 



6001. ..................................... 26 P a r t s  1, 31, 55, 156 
27 P a r t s  19, 53, 194, 250, 296 

6011.. ................................ . 2  P a r t s  31, 40, 55, 156, 3 0 1  
27 P a r t s  25, 53, 194 

6020. ............................................ P a r t s  53, 70 
6021 .............................................. P a r t s  53, 70 
6031 .................................................... 26 P a r t  1 

The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neitirer the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily invohtes the constructwit of the other. The charges in the information 

are founded on 1304 and it3 accompanying regulations, and the infunnation was 

dismissed solely because it3 allegations did not state an oflense under 1304, as 

amplzj2d by the regulations. When the statute and regulations are so inRxtricably 

intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

" w j e  think it important to note that the Act's civil and criminal penalties 

attach only upon vwlatibn of regulations promulgated by the Secretary,. if the 

Secretary were to do nothing, the Act itseIf would impose no penalties on 

anyone. *' 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 





Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statufes levying tmzs it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speczfkally pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen. United States v. Wigglesworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 U.S. 468, 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 U.S. 38, 55 , 24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowleee and he fails without excuse to 

testih, that his testimony, qintroduced, would be adverse to his interests." citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



"Income is necessarilv the twoduct of the joint efforts of the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply aportion 

cut from the income and appropriated by the state as its share ... " Sims v. Ahrens et aL, 

2 71 S W Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as 1921, 8 years after the passage of the 16" Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meaning in all of the Income Tax Acts of  Congress that was given to it in the 

Cornoration Excise Tax Act, and what that meaning is has now become definitely 

settled by decisions of this Court. " 

"A reading of this portion of the statute (1 909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once auparent that its terms embrace cornorations and joint stock companies or 

associations which are organized for profit, and have a capital stock represented bv 

shares. Such joint stock companies, while dgfering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue acts subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, without 

amortionment, tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of the 

government that all receipts, everything that comes in, are income wahin the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of 1913 than in that of 1909, and for the mesent 

purpose we assume there is no difference in its meaning as used in the two acts." 

21)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

"... we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 6331, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete witlrout the 

other, and only together do they have any force In emct, therefore, the construction of 

one necessarity involves the construction of the other.. .When the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute:" UNITED STATES v. MERSKY, 361 U.S. 431,438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fraud and extortion scheme against the Plaintiffs. IRS acted 

outside of its 1awfi.d authority (ultra vires), and when Defendant's agents were 

confionted with such unlawful actions, Defendant's agents refused to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fraud. See 

exhibit " B  for evidence of false and misleading statements by agents and agents' 

refusal to respond. 



"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry lefl unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the IRT. Our revenue system is based on the good 

faith of the tawpayer and the taxpayers should be able to expect the same from the 

government in its enforcentant and collection activities.." US. v. Tweel, 550 E2d 297, 

299. See also U.S. v. Prudden, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artijZu:e, or trickery operating prejudicially on the riglits of 

another, and so intended, by inducing him to part with property or surrender some 

legal rig& 23 Am J2d Fraud 8 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud 8 2. An a_0rmation of a fact rather than a promise or statement of 

intent to do something in the future. Miller v Srdliff, 241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit "E" for proof of 

fraud and deception, by the omissions of selected paragraphs from IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 633 1. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verified with the taxpayer. Aho, any a@wtmen& will be fully explained, 

and the taxpayer will be informed of hidher rights." 

"If the taxpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action. 



26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit " B ,  in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1999): 

"Importance of Court Decisions 

1. 'Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refute the material fact of fiaud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowle&e and he f& witliout excuse to 

tes*, that his testimony, Vifintroduce4 would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its un1aw-M actions. 

Independent School District #639, Vests v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To allow one to take off i id action simply by giving oral approval to a letter which 

does not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW 2d; at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of those rights has been rendered difficult or 

imuossible bv the actions of other state off~ials. Q. 15-16." COOPER v. AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if confronted 

with allegations of fraud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fraudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of the Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)J of 

going forward with evidence to rebut or meet the presumption." 

Damages 

30) The actions of the IRS and its agents, acting on the false and fraudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the affidavits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

33) Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4th Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. The agents often pretended to have the authority of law (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority from the Secretary of the Treasury to do such things. 

This was accomplished by means of fiaud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislafor or executive or judicial offier can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of establishin8 that his actions were 

reasonable, even though they might have violated the plaintifSs constituhuhond rights." 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the fbll extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTLFFS' 5& and 14* AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5" and 14" 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or exscdve or judicial oTu:er can war against the Constitution 

without violatr'ng his undertaking to support it." COOPER v. AARON, 358 US. 1 ,18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5" and 14" 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B.  

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5" and 14" Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



41)Plaintiffs, in some instances, as stated in &davits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ from a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

"Held: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking of property without notice andprior hearing, violates the fundamental principles 

of procedural due process. Pp. 339-342." The Court goes on to say, "The iaka of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his fami& together, to be driven below the poverty leveL " "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall. Where the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cf: 

Coe v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process." 

FUENTES v. SHEWN, 407 U.S. 67,68 (1972): Held: 

"1. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattekr are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp.80-84. 



(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfnal during the three-day post-seizure 

period Pp. 84-86." 

"Neither the history of the common law and the laws in several states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justzjites creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement" G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is fortzjied by the fact that 

construing the Act to permil the Government to seue and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as thi$ one, where it is asserted that seizure of assets pursuant to a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivation must be made. Here the Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax Court" 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail. We agree with Shapiro." COMMISSIONER v. SHAPIRO, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 U.S. 583. "Constitutional rights would be of little 



value if they could be . . . indirectly denied," Smith v. Allwright, 321 US. 649, 664 , or 

"manipulated out of existence." Gomillwn v. Lightfoot, 364 US. 339.345. 

"...constitutional deprivations may not be justrped by some remote administrative 

benefii to the State. Pp. 542-544." HARMAN v. FORSSENZUS, 380 U.S. 528, 540 

(1965). 

43) Plaintiffs, in some instances as stated in affidavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental riphts, safeguarded bv the fust eiaht 

amendments aaainst federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that & 
guarantees of the Bill of Riairb which are fundamental safeauards of libertv immune 

from federal abridament are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. Thb same principle was recognized; 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)'; GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of hi% day in 

court, and the benefd of the general law, a law whiclr hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders judgment only 



after trial, so that every citizen shaU hold his lge, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. California, 

110 U.S. 516,535,4 S. Sup. Ct, I l l .  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of l i f ,  

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fmdarnental princijde of equality of 

application of the law. 'All men are euual before the law.' 'This is a government of  laws 

and not of men, ' 'No man is tzbove the Imu. ' are aU maxims showinrr the suirit in which 

Lmislatures. executives and courts are emrected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legidathe power of a state can only be exerted in subordination 

to the funmental p r i c e s  of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a uurelv arbitrary or 

capricious execise of that Dower wherebv a wronafuC and hirrhlv iniurious invasion of 

prouerly rights, as here, is uractkallv sanctioned and the owner striuued of  all real 

remedv, is whoUv at vmiance with those urinciules." TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

uThus the guaranty was intended to secure equality of protection not only for all but 

against all similar& situated Indeed, protection is not protection unless it does so. 

Immunin, aranted to a class however limited. havinrr the effect to deprive another class 

however limited of a uersonal or nrouerht right, $ just as clearh, a &nial of euud 

protection of the laws to the latter class as if the immunity were in fmor oJ or the 

deprivation of right penwilted worked against, a larger class.'' TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents from employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were l l l y  stated herein. 



48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fraud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawfid usage of the Postal system, by the 

commission of fraud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and fraudulent documents. 

50) Defendants violated 18 USC 4 1 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

51) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs7 property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

friends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willfid and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57) Plaintiffs incorporate by reference paragraphs 1 through 3 1 into this cause of 

action as if they were fblly stated herein. 

58)Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fraud and deception. 

"The common business and callings of l i f ,  the ordinaty trades andpursuits, which are 

innocuous in themselves, and have been followed in all communaies from time 

immemorial, must therefore be free in this country to all alike won the same 

conditions. The right to pursue them, without let or hinderanee, except that which is 

applied to all persons of the same age, sex, and conditiun, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthrighi. It has been well said that *the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and Inviolable. The patrimony of the poor man lies in the strength and dater& 

of his own hands, and to hinder his employing this strength and decxterity in what 

manner he thinks proper, wilhout injury to his neighbor, is a plain violation of th$ 

most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be dhposed to employ him" Butcher's Union Co. v. 

Cresent Citv Co., I I 1  US 746, 757 (1 884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constaution. Frost & Frost Trucking Co. v. 

Railroad Cornm'n of Californnia, 271 US. 583. "Constitational righb wodd be of I& 



value if they could be . . . indirectly denlet&" S d h  v. AUwright, 321 U.S. 649, 664 , or 

"manipulated out of existence. " Gomillion v. Lightfoo 364 U.S. 339,345. 

"...constitutional deprivations may not be justified by some remote dnistrative 

benefit to the State. @. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fraud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artrpcial entity which owes its existence and charter powers to the state; but & 
individual's &hb to live and own vrovertv are natural rrPlb for the enjoyment of 

which an excise cannot be immwed " 

Jerome E Sheip Co. v. Amos, 100 Fla 863,130 So. 699,705 (1930): "A man isfiee to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire and possess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess thefiuits thereof, as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFariand, 337 S.W.2d 453,45956 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a privilege that can be taxed...Since the right to 

receive income or earnings is a right belonging to every person, this dght cannot be 

taxed as a privilege. " 



"Income is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the p-otection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share..." Sims v. Ahrens et aL, 271 SW Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each PlaintifYs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

62)Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16" 

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constitution recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises." Pollock, 

15 7 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 1@ 

Amend- provides for a hitherto unknown power of taxation; that is, a power to levy 

an income tax which, akhough direct, should not be subject to the regulation of 

auvortionrnent auulicable to all other direct taxes. And the far-reaching effect of this 

erroneous assurm,tion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, afler Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir,, 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws." 



Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the 16" Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tax Act of June 30,1864 (chapter 173,13 Stat 223,281,282), under which 

this court h e 4  in Collector v. Hubbard, 12 Wall. I, 16, that an individual was &axable upon his 

proportion of the earnings of the corporairrairon aahough not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and proJts of aU companies, whether incorporated or partnership, other than 

the companies speczjikd in this section, shaU be included in estimating the annual gains, 

prom, or income of any person entitled to the same, whether divided or othenuise." 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of lve, the ordinmy trades andpursuils, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same conditions. The right to pursue 

them, willrout let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, is a &tinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthrighi. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of aU other 

property, so if is the most sacred and inviolable. The patrimony of the poor man lies in the 



strength and dexterity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifst encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed " . 
"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will One of 

the ways of obtaining property is by contract The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 

citizen is protected in his right to work where and for whom he will He may select not only his 

employer, but also his associates. " COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any officer, agent, or receiver of such employer, who shall require any employee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of employment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each offense by a 

fine.. . ". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

"A state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution." MSJRDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 16" 

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1 8%), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census.. .. " And, 

'54s to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the impositwn of direct taxes. As to the federal aovernment, it is 

attained in Dart through excises and indirect taxes won luxuries and consumtion generallv, 

to which direct taxation mav be added to the went  the rule of auuortionment allows." 

POLLOCK stated, "...that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Article 1, sec. 9, "No Capitation. or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the framers of the Constitution: "Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states." Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the mafter of tawation, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, name&, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposa; and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, all taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apportionment and of uniformity were adopted in view of that distinction and those 

systems.. . " Pollock, 157 US 429, 5 73.. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do not. It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole leg&htion." Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (1 91 1): 

"Exc&es are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon cowrate 

privileges. ' Cooky, Consk Lirn P ed 680. " 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6fi  Amendment, while also addressing the corporate excise tax act of 1909. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imvosed with rwect 

to the d o h  of business in cornorate form because it desired that the excise should be imposed 

approximately at least, with regard to the amount of benefit presumably derived by such 

corporations from the current operations of the government. In Flint v. Stone Tracy Co. 220 

U.S. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann Cw. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legilirnate subject of taxation as a franchise 1231 

US.  399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from provertv which, considered bv itself. was not 

taxable. " 

"As has been repeatedly remarked, the corvoratwn tax act of 1909 was not intended to be and 

i s n o t , .  This court had badcided in the Pollock Case that 

the income tax law of 1894 amounted in effect to a direct tax upon property, and was invalid 

because not avvortwned according to uovulations, as prescribed by the Constitution. The act of 

1909 avoided this dzjJiu:ulty by imposing not an income tax, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation." 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefrts of the federal government, and 

ought as reasonably to contribute to the support of that government as corporatwns that 

conduct other kinds of profiabk business." 

"... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tam" 

In 1916, the U.S. Supreme Court confirmed once again that the 16" Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC MINING CO., 

240 US 103 (1916): 

"Not being within the authoriiy of the 16U Amendment, the tax is therefore, within the ruling 

of Pollack ... a direct tax and void for want of compliance wirh the regJation of 

apportionment." 

"...a manifestly disregards the fact that by the previous ruling ir was seWd that the proviswns 

of the 16U ~mendment conferred no new vower of taxation.. " 
". ..it was settled in Slra#on's In&pen&nce.. . that such tax is not a tax upon property.. . &g 

true excise levied on the result of the business.." 

Also in 191 6, the U.S. Supreme Court confirmed prior rulings on the 1 6" Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confurion is not inherent, but rather arises from the conclusion that the 16U 

Amendment provi&s for a hitherto unknown power of t d n ;  that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to aU other direct taxes. And the far-reaching eflect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it.. . " 
BRUSHABER went on to rule on the purpose of the 16" Amendment and the necessity 

of maintaining and harmonizing the 16" Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to relieve all income taxes when imposed from 

auportionment from a consideration of the source. .. " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation." 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 191 8, the U.S. Supreme Court once again addressed taxation authorized under the 1 6fh 

Amendment. 

" (The) Income Tax Act of June 30,1864 (chapter 173, 13 St& 223, 281,282), under which 

this court held, in Collector v. Hubbard, 12 Wall. 1, 16, that an individual was taxable upon his 

proportion of the earninns of the corporation although not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specifid in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or othenuise. ' The act of 

1913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free from the normal tax imposed won individuals, subjectinx 

them to the graduated surtaxes onlv when received as dividends (38 Stat. 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profds of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profrts to 

accumulate instead of being divided or distributed" SOUTHERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (1918): 

"An examination of these and other provisions of the Act (The 1@ Amendmeni) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profrt upon the gainful 

returns from their business operations. " 



SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (191 8) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behag of the government that all receipts, 

everything that comes in, are income within the proper @nition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no dgference in its meaning as 

used in the two acts. " 

In EISNER v MACOMBER, 252 US 189 (1 920), the High Court confirmed prior rulings: 

"The l d h  Amendment must be construed in connection with the taxing clauses of the original 

Constitution and the effect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects.. . " 
". . .it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 

"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and effect, save only as modified by the amendment, and that the latter also may have 

proper effect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there wed, and to apply the disiinction, as cases arise, according to truth and 

substance, without regard to form Conaress cannot bv anv definition it mav adopt conclude 

the matter. since it cannot bv leaislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



"If the tax in respect of his compensation be prohibited, it can find no justipcation in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

EVANS further ruled that the 1 6 ~ ~  Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixfeenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore excepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in its administration ... " 
"It is obvious that these decisions in principle rule the case at bar if the word 'income7 has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in effect decided in Southern Pacijic v 

Lowe ..., where it was asszuned for the purpose of decision that there was no dzrerence in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the definition of 

'income' - which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909 ... there would seem to be no room to 

doubt that the word must be &en the same meaning in all the Income Tax Acts of Conwess 

that was given to it in the Cornoration Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 



The word "income" has been wrongfully used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wrongful use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 27 1 U.S. 170 (1 926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conaress, without a~~ortionment, 

tax that which is not income wain  the meaning of the 16th Amendment, " 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of tmation is based upon voluntary assessment adpqyment, not upon disraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

thefoundation of income tax liability.. . " BALLARD gives us two useful explanations: 

At 404, 6The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD further ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operalions or 

sources. " 
Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6  Amendment. 

INESCAPABLE CONCLUSIONS 

.The individual income tax is a direct tax subject to apportionment. 



&The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintifls are not subject to excises laid on corporate privileges. 

.The 1&' amendment only applies to 'income' as deflned by the US Supreme Court, as 

pertaining only to corporations and government conferredprivileges. 

boccupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the US. Constitution. 

b The word 'income' is not deflned in the Internal Revenue Code. 

b The lgh amendment did not authorize any new taxingpowers. 

b The taxing powers of the federal government were the same afler the passage of the lgh 
amendment as were existent before the passage. 

b The IRS agents are guilty of @aud by reftcsing to respond to questions from Plaintiffs, 

according to court ruling precedence. 

b The 1&' amendment kept the corporate excise tax in the category of indirect tax and did not 

aflect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS management does what it wants, to whom it wants. when it wants. how it wants with almost 
com~lete immunitv," retired Internal Revenue Service official Tommv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 



did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 
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REPORT CONCERNING LIABILITY OF CERTAIN US CJTIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbid the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the f$h Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the s&tute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and i f  his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Cop. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

9Vhatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascettained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rulemaking 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 US. 389. 409, 391; United States v. Stewart, 311 U.S. 60. 70, 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be annortioned among the several 

States which may be included in this union, according to their respective 

Numbe rs... " and also in Article 1, sec. 9, "No Canitation, or other direct 

Tax shall be laid, unless in pronortion to the Census or Enumeration herein 

before directed to be taken. " These 2 prohibitions were never repealed and 

remain in fome in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, I78 US 41'47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The CourC also ruled that a man's labor is inviolable 

and is a guaranteed right 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? " A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et a/., Administrators v. United States, 

28 1 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury faxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not went this 

concept to take mot in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the I@ Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16bh Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincotporated 

individual. 

After the 1 6 ~  Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 
Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

I@ Amendment was passed. Pollock came behm the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems.. ." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In f909, a cotporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apporlionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measuntd by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in ~ctuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege camm& some advantages with it Therefdm fhe excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which, considered by 

itself. was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (191f), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, prowrtv which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217, 35 L. ed. 994, 3 Inters. Com. Rep. 807,12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 US. 217. 226, 52 S. L. ed. 

lO3l,lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considemd by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

appoMonment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "incomen 

given by the US Supreme Court, it will appear as though the 16th 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



'. . . the contentions under it (the I@' Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

appontionment into irreconcilable conflict with the general requirement that all 

direct taxes be appotiioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... W Q U / ~  create radical and 

destructive changes in our constitutrutronal system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 1@ Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the fbh 

Amendment as being unconstitutional. It chose to limit the authority of the 

1bh Amendment by placing limitations on the word clincome" in the 1 $h 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measumd by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act 

A number of other cases came up after the l$h Amendment was 

allegedly passed in 1913, and thev all remained consistent and only had to 

reconcile minor dMerences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16h Amendment. They further pointed to STTRATTOIV'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1 bh Amendment. 

Here is what STRA TTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by Imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 9l3), the Court ruled: 

''As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 US. 429 , 39 L. ed. 

759.15 Sup. S t  R~P. 673,158 U.S. 601 ,39 L. ed. 1108.15 SUP. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of Auaust 27, 1894. 28 Stat 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amountinn in effect to a direct tax upon oropertv within 

the meanina of the Constitution, and because not apportioned in the manner 

required bv that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income faxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income bx. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with pedury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., I57 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionmefit 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two dser in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are uncons;titutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's nrlings on the 166 Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further state& "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." 1 mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goo&, which can be avoided. Ako the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we head that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7" ed. 680." 

In U S v. WHITRIDGE, 231 US. 144, 147 (1913), the Court rule& 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 

upon DrowrW or upon income merely as income. 

MERCHANTS' LOAN & YRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip fomaml to Smietanka in 1921, 8 years after the 1@ 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be given the 

same meaning in all the lncome Tax Acts of Connress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the woml "income" has the same meaning affer the l$h 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 19217 If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 1bn Amendment. We're not yet done. We have to look to 

Sttatton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERf, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in efhct to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescrjbed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

fderal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indimct and was 

imposed on a privilege or luxury. 

Does the government claim that the 16th Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therebre, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measurn 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we bcused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16" Amendment authorized an income tax on 

individuals and unincorporated businesses, Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 yeam &r the 166 Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment & payment, not 

upon distraint," 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STA NTON v BA LTlC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16'~ Amendment, the tax is therefore, within 

the ruling of Pollack. .. a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 166 Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the I@ Amendment In other 

words, if the tax had been an excise tax covered under the I@ 
Amendment, it could be considemi Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it. .." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

l$h Amendment 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the I@ Amendment 

conferred no new powers of taxation, but also that the I@ Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not $incomes, as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'~ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "convetsion of property" mentioned, applied to 

work/property converted to remuneration/compensation. 

Smietanka as in the 5d considerstion of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v, Kerbaugh-Empire, 271 U.S. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without apmrtionment tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1Bh Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16fh 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account, 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation cauthorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax impcwed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modsed by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income*' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, wjthout regard to 

form. Conc1ress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv legislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly affer you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powem granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath bebre Congress ( 2/3/53 - 2/13/53 ) 

"Let me point this out now. This is where the structure diffiws. Your income tax is 

a 1 W ?  voluntary tax and your liquor tax (A. T. F.) is a 1W? enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply." 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is f m  to 

volunteer or not volunteer to pay the direct tax imposed without 

apportrwonment The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

&The individual income tax is a direct tax subject to apportionment 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

bThe 16* amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 1 6 ~  amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 16* amendment as were existent before the passage. 



b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the l$h Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and thase who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifyhg and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the raWScation process. 

We can use this in our arguments but in coud it would require that you 

produce all the necessary documenl to prove your case. That's whv we don't relv 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Zd World War.) 

End of Report 

Research and conclusions have been done by Charfes F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 96417025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



SAFe-mail.net - Fwd: (REMINDER) CONFERENCE CALL TUESDAY @, 2:OOPM EST Page 2 of 2 

> like to speak to Richard Young his phone number is: 702-204-4343 and 
> his E-mail is: FPTO@Lusa.com ( Best way to 
> communicate) 
> CONFER 
> CONFERENCE NUMBER: 64 1-497-7400 ACCESS 
> NUMBER: 943326# 
> 
> Tim: 2:OOPM EST, 1 :00 CST, 12:OOPM MST, 1 1 :00PM 
> PST. 
> DATE: 
> TUESDAY, FEBRUARY 1, 
> 2005 
> WITH ALL BEST 
> WISHES, JOHN BILLINGSLEY 



SAFe-mail.net + Fwd: (REMINDER) CONFERENCE CALL TUESDAY @, 2:OOPM EST Page 1 of 2 

Ref: NlA-zeGSYODq 
Subject: Fwd: (REMINDER) CONFERENCE CALL TUESDAY @ 

2:OOPM EST 
Date: 3 1 Jan 2005 1754 

From: Carol Billingsley <carolhb@mindspring.com> 
To: Karl - Meyers@SAFe-mail.net 

>To: FRIENDS OF JIM NORMANS 
>From: Carol Billingsley <carolhb@mindspring.com> 
>Subject: (REMINDER) CONFERENCE CALL TUESDAY @ 2:OOPM 
EST 
>Cc: PHILIPMILTON@MAC.COM 
> 
> Hi Friends, This is a reminder that tomorrow at 2:OOPM ( 
> 2-1-05) EST, Phil Milton and I will have Richard Young fiom Palm 
Beach, 
> Florida as our speaker. As I mention earlier, we have had Richard Young 
> as a speaker several weeks ago, and he has been helping people protect 
> their assets for over 15 years. He has his own radio shows in Florida 
> and Las Vegas dealing with such subjects as : Privacy, Protection, as 
> well as Personal and Business Asset Protection. I strongly suggest that 
> prior to our conference call with Richard Young that you fust go to his 
> web site which is www.assetpro.us. This web site is one of the fmest 
> web site I have seen on the subject of the benefits of A Federal Contract 
> Pure Trust 
> Organization. 
> Whe 
> When you go Richard Young's web site this is what it says: "For 15 
Years 
> we have been the providers of 100% absolute bullet proof set protection 
> to people and businesses who seek the epitome of professional guidance 
to 
> protect what is theirs, and to keep theirs against the Government, the 
> IRS, Bankruptcy, Divorce, by making you judgment proof." If you would 



The President's Advisory Panel on Fed. Tax Reform 
1440New York Ave. NW, Suite 21 00 
Washington, D.C. 20220 

From: 
Gene A. Schroeder 
421 N 2nd St. 
Okeene, Oklahoma 73763 

FEB 1 7 2005 

Dear Advisory Panel; 

I and many others know of the many illegal operation the Internal Revenue Service has 
has been committing. Many of us have committed to research pertaining to the IRS. 
I am sending this panel a 22 page report concerning LIABILITY of certain US 
Citizens in regard to Federal Income Taxes. 

I ask the panel to review this report and take serious note of the findings. 

Thank you 

6ene A. Schroeder January 06,2005 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1 6 ~ ~  Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 
I - is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(7 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Depattment Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember.. . that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e-g., Utah Power & Light Co. v. 



United States, 243 US. 389, 409 , 391; United States v. Stewart, 371 US. 601 70 , 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbe rs... " and also in Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, 778 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

I I1 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is proper&, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921 ). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et  a/., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be futther said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Coutt but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awiul lot of citizens 

who would disagree with the notion that the telephone or gamMne are not 
r r '  

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 1 6 ~  Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16 '~  ~mendment 

The IRS claims that the 16'~ Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16* Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. 9 I. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16'~ Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent ( I)  that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 

31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 



exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which, considered by 

itself. was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (191 I), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, property which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217 , 35 L. ed. 994, 3 Inters. Corn. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217. 226 , 52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court it will appear as though the 16" 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

fhe case and ruled: 



"... the contentions under it (the 16" Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16& Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to ovedurn the 1 6 ~  

Amendment as being unconstitutional. It chose to limit the aufhority of the 

Mth Amendment by placing limitations on the word "income" in the 76'" 

Amendment. You will see in the following cases where the Coud made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profif. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up affer the f6'" Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor dfierences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 6 ~ ~  Amendment. They futther pointed to STRA77ON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759,15 Sup. St. Rep. 673,158 U.S. 601 ,39 L. ed. 1108,15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of August 27. 1894. 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, P. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaninq of the Constitution, and because not apportioned in the manner 

rewired by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

I) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is volunbry. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

" I f" ,  ruled Chief Justice Marshall, "both the law and the constitution apply . 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of ' 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the lawj would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if fhey are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, - the rule of 

protection could be frittered away, one of the great landmarks defining the. 

boundary between the nation and the states of which it is composed, would have. 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between t x ~ e s  of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and- 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance ". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise fax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 

upon property or upon income merely as income. 

MERCHANTSy LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip fonuard to Smietanka in 1921, 8 years after the 16'~ 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



di?fir,u!ty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

" ... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied-to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

-- 
Does the government claim that the 16* Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 
7 

a-It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall . 
under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment pro vision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

. . . OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal o s o u  volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



!+ekibifion was repdkdj  the Congress actually passed a measure - - 
repealin; it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permiffed if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16m Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 {1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the 16* Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation." 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 1 6 ~ ~  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16'~ Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 16'~ ~mendment 

authorizes an excise tax on corporations and that the Apporfionment 

provision was still active after the passage of the lbth Amendment. In other 

words, if the tax had been an excise tax covered under the leth 
Amendment, it could be considered Constitutions/ for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US I (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

I regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

I limitations of the Constitution and harmonizing their operation." 



Comment: The fl.rsf qw?e shfes  that it _is emonesus to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

1 6th Amendment. 

PECK v LO WE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the q6m Amendment 

conferred no new powers of taxation, but also that the lk Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16'~ Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1 909 ...( Stratton's and Doyle)" 

Doyle v. Mifchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 1 6 ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worWproperty converted to remuneration/compensafion. 

Smietanka as in the consideration of my Report states: 



"There would seem to he no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Connress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 US. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 16'~ Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 1 6 ~  

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



cerp~ratbrr excise fax and eqbca!!,v SO to a direct tar on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his pmperty also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in US. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Here the Court makes a distinction 

I 
between the two and the distinction is based on the word "income" as 

-< 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (f920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conaress cannot by anv definition it mav adopt conclude the matter, since it 

cannot bv leaislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " ' 

This can be explained by the "sources of incomeJ' rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 





These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co, 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

.The individual income tax is a direct tax subject to apportionment. 

.The corporate 'incomeJ tax is an indirect tax, not subject to apportionment. 

,The 16 '~  amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

F The 16 '~  amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 16'~ amendment as were existent before the passage. 



b The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 1 6 ~  Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, Ill. went to every state in the union and got sworn affidavits on those who 

voed to ratify and those who didn't Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratifjc Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't rely 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the yd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



MerryBelle Hodges 

4045 Noblin Ridge Drive 

Duluth, GA 30097 

770-476-8442 

February 9,2005 

Mark S. Kaizen, 
Designated Federal Offlcer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against lnternal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

As a member of the Lawmen Group and a citizen who has researched the lnternal Revenue 

Codes and Supreme Court rulings, as well as the Constitution, I am writing to you and the 

committee to express outrage over the conduct of the lnternal Revenue Service. The lnternal 

Revenue Service has been operating with fear and intimidation tactics for many years now. 

However, many of us who have had our lives nearly destroyed by this agency have been doing 

their due diligence and learning exactly what the law says. We are becoming increasingly aware 

of the agency operating under the "color of law" and without any authority whatsoever. It is time 

for the lnternal Revenue Service be held accountable for their aggregious behavior. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. They need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 



The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 

Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law" 
such as misapplying the word "income" and falsely stating the effect of the 16'' 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the US. Supreme Court and 
as applied to the meaning of the 16'~ ~mendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 



Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778. 

John Sheffield, Ill, Atlanta, Ga. IRS Senior Atty., 

Kay Strain, Atlanta, Ga. Appeals Officer 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further. an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can only be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the US. District Court of Western Michigan, to each 



member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in general) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move foward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the l$h Amendment 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court nrling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably interhuined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 US. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government omcial as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of fhe limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 2 4  3d 2 :6-$ Gi; , 391; United States v. Stewart, 2 * \ hi 3; -2". 1 - I 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbe rs... " and also in Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, 178 US 41,47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 
manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

11 1 US 746 (1 884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 US. 312, 348 

(1921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16m Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 1 6 ~  Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only parCially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 1bh Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note I .  The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 896). 



"From the foregoing it is apparent ( I )  that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429, 573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

tequirement of unifbrmity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to faN into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from pro~erhr which. considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, proDertv which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

"$2 V 3 3 i - r  , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, Z - G  2.3 1 . 2 ,  Y- ,- -zcZ , 52 S. L. ed. 

lO3l,lO37,28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the I@ 
Amendment cancelled out the two faxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



". .. the contentions under it (the 1ff' Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the l$h Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the leth 

Amendment as being unconstitutional. It chose to limit the authority of the 

Amendment by placing limitations on the word Uincome" in the 18h 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) pkced on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up affer the 1 p  Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16m Amendment. They further pointed to STRATTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the l$h Amendment. 

Here is what STRA TTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation.'' 

In U S v. WHITRIDGE, 231 US. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 US. 429 , 39 L. ed. 

759.15 SUP. St. Rep. 673,158 U.S. 601 ,39 L. ed. 1108,15 SUP. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of Aunust 27. 1894, 28 Stat. 

at L. chap. 349, OR. 509, 553, 27 etc. U. S. Comp. Stat. 1901, D. 2260) t o  be 

unconstitutional because amounting in effect to a direct tax uoon property within 

the meaning of the Constitution, and because not apportioned in the manner 

reauired bv that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on cotporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with pejury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 1 6 ~ ~  Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our c6common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there ate two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two dHer in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's nrlhgs on the ltYh Amendment and whether it had any e f i c t  on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privilenes.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in anv sense a tax 

upon property or upon income merelv as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 1 p  

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meaninn in all the lncome Tax Acts of Congress that was niven to it in the 

Corporation Excise Tax Act, and that what that meqning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning affer the 1@ 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 166 Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

''Moreover, the section imposes ' a special excise tax with respect to the carrying 

an or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the l$h Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR.. . a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permiffed if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Strafton's 

Independence, and Smietanka. Those 3 rulings, alone, destmy the kderal 

government's claim that the f @  Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the le Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security fir an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16* Amendment, the tax is therefore, within 

the ruling of Pollack. .. a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16* Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the I@ Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the l#h Amendment. In other 

words, if the tax had been an excise tax covered under the 16th 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16* Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ... " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source. .." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

l$h Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the I@ Amendment 

conferred no new powers of taxation, but also that the 16fh Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16* Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'~ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

worWpmperty convetted to mmuneratiorr/compensation. 

Smietanka as in the consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conaress, 

without amortionment tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the l$h Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16m 
Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment 

Further, the Supreme Court amnned the previous cases in 1976, in US. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920); 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conuress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv leuislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had pmduc@. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A.T.F.) is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

wjll not apply. I' 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, vjolates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are left, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

The individual income tax is a direct tax subject to apportionment. 

+The corporate 'income' tax is an indirect tax, not subject to apportionment 

The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

& The word 'income' is not defined in the Internal Revenue Code. 

* The 16'~ amendment did not authorize any new taxing powers. 

. The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



The 16 '~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the I@ Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book- "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to rativ. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't relv 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the rd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



Glenn S. Hodges 

4045 Noblin Ridge Drive 

Duluth, GA 30097 

770-476-8442 

February 9, 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group. We have been collecting evidence to present against 

certain IRS agents and judges. I personally can provide you with evidence of illegal activities of 3 

Agents and as a group the Lawmen can provide you with evidence of illegal activities of other IRS 

agents or alleged IRS agents. These agents have all committed felonies cognizable in law. They 

need to be removed or suspended from their positions immediately, according to IRS 7214 and 

prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law" 
such as misapplying the word "income" and falsely stating the effect of the 16" 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16'~ ~mendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 

Kenneth Campagna, Morton Grove, Illinois IRS office, 



Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

John Sheffield, Ill, Atlanta, Ga. IRS Senior Atty., 

Kay Strain, Atlanta, Ga. Appeals Officer 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can only be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, US. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in general) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 



or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 

the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 

Glenn S. Hodges 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the l&h Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and e f fs t  of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or d i n g  on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance COT. v Mem.l1,332 US 380, 

384 (1947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



' II United States, 4 ;  b- C 2; 4;:s , 391; United States v. Stewart, xt .J S $2 . -- J 

108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ... " and also in Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken. These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event" 

Knowlton v. Moore, I78 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 
manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

11 1 US 746 (1 884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is ~ ro~er ty ,  is indisputable." TRUAX v. CORRIGAN, 257 US. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? " A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

Them are mom statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16th Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 1$h Amendment to the Constitution authorizes 

an income b x  without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 16th Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

l$h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the f894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (I)  that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege cammed some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1 91 3): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 US. 107,165 ,55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US.  107, 165 (1911), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, pro~ertv which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

*rt $2 3 Z " ?  , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 2:s t.5. 2: :, 229 , 52 S. L. ed. 

IO31,l 037, 28 Sup. C t  Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the 16h 
Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Bnrshaber, the Court stated the several contentions being made in 

the case and nrled: 



". .. the contentions under it (the I@ Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned, ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the I@ Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 16'~ 

Amendment as being unconstitutional. It chose to limit the authority of the 

f8h Amendment by placing limitations on the word ccincomew in the 1 9  

Amendment You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of other cases came up after the 1 C  Amendment was 

allegedly passed in 1913, and thev all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

counts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 $h Amendment. They further pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 1$h Amendment. 

Hem is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not avvortioned according to 

povulations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 US. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909snacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 US. 429 , 39 L. ed. 

759,15 SUV. St. Rev. 673,158 U.S. 601 ,39 L. ed. 1108,15 SUP. Ct. Rev. 912, which 

held the income tax provisions of a vrevious law (act of August 27. 1894. 28 Stat. 

at L. chap. 349. vv. 509, 553, 27 etc. U. S. Comv. Stat. 1901, D. 2260) to be 

unconstitutional because amountina in effect to a direct tax upon vromrty within 

the meanina of the Constitution, and because not amortioned in the manner 

reauired bv that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise fBX measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law"'. 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

" I f ' ,  ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authodzed under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was  led invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the leh Amendment and whether it had any e m t  on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7* ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909-enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon propertv or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 16th 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber. ..the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be niven the 

same meaning in all the lncome Tax Acts of Congress that was given to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the lbh 
Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the I@ Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

lWoreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 1@ Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot faN 

under indirrect or excise tax definitions. It; therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the tiederal 

government's claim that the 1 6 ~  Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years a* the 1bh Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security fior an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 1 6 ~  Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16* Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property ... but a true excise levied on the result of the business.." 

Comment: The firtt quote here deals with the fact that the ibh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the I $ ~  Amendment. In other 

words, if the tax had been an excise tax covered under the 1bh 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16'~ Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source..." 

"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

l$h Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the I@ Amendment 

conferred no new powers of taxation, but also that the 1$h Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 1 6 ~  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'~ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconversion of property" mentioned, applied to 

work/property converted to mmuneration/compensation. 

Smietanka as in the 3m' consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without amortionment. tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 US. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word 66income" in the I@ Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the I@ 
Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of 66income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individualJs 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not pantake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in US. v. 

Ballard, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liabili ty..." Hem the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "incomeJ' is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920); 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases adse, according to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter. since it 

cannot bv lerrislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the c'sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A soume of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying a11 the widgets that you had produced. Thenrafter, the company 

went out of business, and it is obvious that there was no ''gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income &x, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntaw. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - 2/f3/53 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A.T.F.) is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385, 391 (1926). 

We are leff, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

The individual income tax is a direct tax subject to apportionment. 

The corporate 'income' tax is an indirect tax, not subject to apportionment. 

The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

P The word 'income' is not defined in the Internal Revenue Code. 

The 1 6 ~  amendment did not authorize any new taxing powers. 

W The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the I@ Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's why we don't rely 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the rd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



From: Walter A. Radziszewski, I11 
Address: 42 Victoria Road 
New Britain, CT. 06052-1536 

Date: February 5,2005 

Certified return receipt # 7003 3 1 10 000 8360 1 142 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 
1440 New 'York Avenue Suite 2 100 
Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, 
Charles F. Conces et al. vs. INTERNAL REVENUE SERVICE, Case number 
5: 0 4 0  10 1, U. S. District Court of Western Michigan against Irrternal 
Revenue Service and 2 1 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax 
Reform: 

I am a member of the Lawman Croup and a Plaintiff in the above 
mentioned Class Action lawsuit, Case Number 5: 04 CV 0 10 1 against the 
Internal Revenue Service, Mark Everson, Jeffery Eppler, et al. 

We have been collecting evidence to present against certain IRS agents 
and judges. I personally can provide you with evidence of illegal 
activities of 3 Agents and as a group the Lawmen can provide you with 
evidence of illegal activities of other fRS agents or alleged IRS 
agents. These agents have all committed felonies cognizable in law. 
The need to be removed or suspended from their positions immediately, 
according to 1RS 7214 and prosecuted for crimes. 



The felonies that 1 am referring to are: 

1. Violations of lRC 7214; knowingly and deliberately attempting to 
collect a debt that is not owed from our membership by means of 
threats to employers and banks, and illegal seizures of property, 

2. Filing false documents; knowingly and deliberately entering false 
information into alleged "accounts" of our members, 

3. Extortion; promulgating threats to employers, banks, and other 
institutions, in violation of due process as contained in the U.S. 
Constitution and U . S. Supreme Court rulings, 

4. Fraud, deliberately and knowingly, refbsing to answer queries on 
legitimate tax matters, 

5. Mail Fraud, sending false and misleading documents through the 
U.S. Postal Service, 

6. Fraud; deliberately and knowingly misapplying the tax laws under 
"color of law", such as misapplying the word "income" and falsely 
stating the effect of the 16th Amendment, 

7. Fraud; deliberately and knowingly misapplying the Code of Federal 
Regulations, that is, "under color of law" using regulations that were 
promulgate in 27 CFR for the collection of alcohol, tobacco, and fire 
arms, to ~ k c t  "income taxes", when, in fact, the regulations for 
"income taxes" fall under 26 CFR and have no force or effect of law on 
our general membership, 

8. Threatening and intimidating witnesses in our class action 
lawsuit, 

9. Depriving our membership of our protections under the U.S. 
Constitution, such as a) protection against a direct tax without 
"apportionment", b) due process protections, and c) the lawful 
protections as ruled by the U.S. Supreme Court and as applied to the 
meaning of the 16th Amendment, and 

10. Violation of the RICO laws; racketeering by means of collusion 
among numerous IRS agents to commit extortion, etc. 



Our organization has determined that the following agents have 
involved themselves in said illegal activities, but are not limited to 
the following: 

Dan Myers, Cincinnati IRS office, 
Regina Owens, Cincinnati IRS offkce, 
Jeffrey D. Eppler, Kansas City IRS office, 
Dennis Parizek, Ogden IRS office, 
Susan Meredith, Fresno IRS office, 
Edward J. Whalen, Hartford CT IRS ofice, 
Stephen Zbierski, Hartford CT 1RS ofice, 
Pamela Kozik, Hartford CT IRS office, 
KathIeen A. Dunn, Andover MA IRS office, 
Larry Leder, Philadelphia IRS office, 
Thomas D. Mathews, Ogden IRS office, 
Timothy A.Towns,Ogden IRS office, 
Karen W. Gardner, Revenue Officer, Fort Worth IRS ofice, 
M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 
Kenneth Campagna, Morton Grove, Illinois IRS office, 
Anthony J. Aguiar, Las Vegas IRS oEce, 
Debra K Hurst, Kansas City, Mo. IRS office, 
Sandy Charter, Kafamazoo, Mich. IRS office, 
Mary Jo Fedewa, Lansing, Mich. IRS office, 
Miss Breher, Employee number 5400'1 74, Taxpayer Advocate, phone 
1-877-777-4778, 
Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 
1-877-777-4778. 

Whenever I, or other members of our organization, ask fbr a statute 
and implementing regulation to determine our liability, or if we ask 
for information or provide information on Constitutional requirements 
of direct taxes being "apportionedM, the IRS agents refbe to respond 
or hang up on us and refbsed to speak any further. This appears to be 
the standard practice of the Taxpayer Advocate's offlee personnel 
also. I, personally, have never been presented with a statute and 
regulation that makes me, or our membership, liable for any "income 
tax" as would be provided in 26 USC and 26 CFR. Further, an 
exhaustive search has revealed none. 

These agents have continued their illegal activities even though we 
have demanded that they cease and desist, and we have demanded a 
showing of their lawful authority and credentials. They all refbse to 
answer. These actions can only be equated with gaud, as ruled in 
U. S. v. Tweel, 550 F.2d 297,299, U. S. v. W d e n ,  424 F.2d 1 02 1, 
1032, and Carmine v. Bowen, 64 A. 932. I personally, and our 
membership continues to receive threatening letters fiom multiple IRS 



"service centers", some without any signature or printed name on the 
documents. 

We demand that you present the enclosed 21 page Liability Report and 
Court Filing, Class Action, Case number 5: 04 CV 0101 in the U.S. 
District Court of Western Michigan, to each member of The Presidents 
Advisory Panel. The prosecutorial power is invested in the DOJ. It 
is the duty of the DOJ to examine the evidence and sworn statements of 
myself and the complainants (the Lawmen in generally) and they must 
convene a Grand Jury so that we may be witnesses against these agents. 
At a minimum, these agents must be suspended fkom their duties until 
such time that they are cleared afall wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against 
these IRS agents, then schedule a meeting with our Chairman, Charles 
F. Conces, to explain your determination. If you or the IRS can 
provide the implementing regulations for 26 US(: 6321, 6323, and 633 1 
and rebut the Summary Points in the 2 1 Page repd, that make us 
liable for "individual income taxes", then I will stand corrected. 
Otherwise, it would be a wise decision to move forward promptly so as 
not to delay justice. I expect each member of Congress to uphold the 
Constitution and laws of the United States or vacate their Offices. 

Send your response to the above address. To save you trouble and 
time, you may wish to correspond with our Chairman: Charles F. 
Conces, 9523 Pine Hiil Dr., Battle Creek, Mch. 490 17. His phone 
number is 1-269-964-7025. I wish to remind you that you are also 
required by 26 USC 7214 (8) to report this to the Secretary of the 
Treasury. 



REPORT CONCERNING LIABILITY OF CERTAIN US ClTlZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by fhe 

federal government, a dinct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The s u b +  of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the ?$h Amendment. 

It must first be undersiwd that there are some basic principles of law. 

One imporfant principle is fhaf because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the besf of alf cases 

as having withstoad the test of time, 

Them are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation, In order for a reguhtion to have the force and eflect of law, it 

must cite a statute on which it is based. 

"The resulf is that neither fhe statute nor ffm ~sgulations are compleie without fhe 

ofher, and only together do they have any force. In eff&cf, themfore, fhe 

construction of one necessarily im/ofves the consfnrcfion of the other. The 

charges in the information are founded on f304 and its accompanying 

reguiafions, and the information was dismissed soleljl because its allegations did 

not state an offense under 1304, as amplified by the regulations. When #?e statute 

and mgulafions are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute. " UNITED STATES w. MERSKY, 361 U.S. 431 

(?960)* 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would nof have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulaf#ns that guide the empioyees in fheir wo&. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citatjon of a statute or ruling on which it is based. At fhe end of each 
regulation, you will see a number of citatbns, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main cocfsidwations which must become a part of your 

thinking would be to question any statement made by an lR5 agent or 

government official as to whether a mgulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and 8 his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Cow. v Nfern'll, 332 US 380, 

384 (9947) and has n e w  been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangemenf with the Government takes the risk of having accurately ascertained 

that he who  purport.^ to acf for the Government stays within the bounds of his 

authority. The scope of this authority may be expficltly defined by Congress or be 

limifed by ddegated IegisIation, properly exercised through the rulemaking 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389, 409 , 391; United States v. Stewed, 377 U.S. 60, 70 , 
W8, and see, generally, In re Floyd Acceptances, 7 Wall. 666. " 

The pmhibitions against a direct tax are in AmWe 1, see 2, 

"Representatives and direct taxes shall be amortioned among the several 

States which may be included in this union, according to their respective 

Numbe rs..." and also in Article 1, sec. 9, "No Canitation, or other direct, 

Tax shall be laid, unless in ~rwontion to ihe Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of fhe Constifution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court, However, there actual& 

was levied an excise tax on corporations, in 1909 and kfer, which was 

measured by the size of their incomes and limited by their profits. That fax 
cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; hdimct Taxes are levied upon the happening of an event.'" 

Knowlton v. Moore, 178 US 49,47 17900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US. Supreme Court. The Court also ruled that a man's labor is inviohble 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderanee, except that 

which is applied to aH persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they daim as their birthright, It has been weil said that 'the 

property which every man has in his own bbor, as it is the original foundation of 

aU other property, so it is the most sacred and inviotabte. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. it is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butchefs Union Co, v. Cresent City Co., 

1 1 I US 746 (1 884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputabte." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a rigM granted by the 

Federai Constitution." MURDOCK v. COMMONMAALTH OF PENNSYLVANIA, 379 

US 705, at 713; 65 S Cf at 875; 87 L Ed at 1298 (7943). 

Just what is an excise tax? "A tax laid upon the happening af an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

287 US 497, 502 (7930)J 

It must be further said at this p i n t  that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statemnts by the rulings of the Supreme Court buf before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by ihe buyer or subscriber. Vety few pmpk refer fo excise faxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, themby renderfng them as luxuries 



We will now look into the 16fn Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16'~ Amendment 

The IRS claims that the 3$h Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partial& t m .  The 

Amendment only applies to corporate pmfits, not to an unincorporated 

individual. 

Affer the l$h Amendment was passed in 7913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes m a i n  in the 

Consfifution. There was fhe Pollock case that had sef precedenf before fhe 

16'h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

fax act because of iack of apportionmenf. So you can see fhaf the 

apportionment pmvision is very important 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (3895). 

"Thus, in the matter of taxation, the constiiution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(I 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was welt understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income fhereof were regarded as direct taxes; 

(3) that the rules of apporlionment and of uniformity were adopted in view of that 

distinction and those systems.. ." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. ft discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In ?909, a cufporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment r t  was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incoprate and 

Mat privilege carried some advantages with it. merefore the excise tax 

could be avoided by not incorporating. mat allowed it to fall into the 

cafegory of excise or LCIXURY fax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefrt presurnaMy derived By such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107, 165,55 S. t. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privitege, was not debarred by the Constitution from measuring the taxation by 

the total income, afihough derived in part from propertv which, considered by 

itself, was not taxabk." 

In F LlNT v. STONE TRACY CO., 220 US. 107, 165 (191 I), this is also stated: 

"It is therefore well seffled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure inctudes, in part, at least, pr0pet-b which. as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R Co. 

142 U.S. 21 7 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226 ,52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the f(ih 

Amendment cancrehd out the No taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated tbe several contentions being made in 

the case and ruied: 



".. . the contentions under it (the 7tf '  Amendment), if acceded to, woufd cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a dimct tax from 

appamonrnent into irreconcilable conflict wifh fhe general requiremenf that all 

direct taxes be apportioned. ... This resuhl, instead of simplifying fhe situation and 

making clear the limitations on the faxing power ... would cmate radical and 

destructive changes in our constitution& system and muStipJy confusion," 

The H&h Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16fh Amendment. It didnY have the power to overfurn 

those two taxing clauses but it did have the power to overturn the I@ 
Amendment as being unconstitutional. If chose to limit the authority of the 

l@' Amendment by placing limitations on the word "incomen in the I@' 

Amendment. You will see in the f~ lbw ing  cases where the Court made this 

limitation as being an indirect fax (excise fax) placed on an activity or 

pnpnwikge of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corponte tax act. 

A number of other cases came up after the 16fh Amendment was 

allegedly passed irr 1913, and thew all remained consistent and only had to 

reconcile minor dMerences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies h r  us and the income tax, All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SNIIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16"" Amendment. They further pointed to STRATTOWS 

INDEPENDENCE, LTD. v MOWBERT, 231 US 390 (1973) as the ruling that 

defined the word "income" in the 16fh ~mendment. 

Here is what STRA 77ONYS says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Poliock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accordinn to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

in U S v. WiTFUDGE, 237 U.S. 744, 747 (7973), fhe Court ruled: 

"As repeatedly pointed out by this court, the corporat'i tax law of 1909-enacted, 

as # was, after Congress had proposed to the legislatures of the states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an e i s e  w priviiege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Potlock v. Fanners' Loan & T. Co. 157 U.S. 429 . 39 L. sd. 

759.15 SUP. Sf. Rep. 673.258 U.S. 601 -39 t ed. 1108.15 Sup. Ct. Rep. 912. which 

heid the income tax provisions of a previous law (act of Auaust 27, 1894, 28 Stat. 

at L. chap. 349. pp. 509. 553, 27 etc. U. S. Contp. Stat. 1901, p. 2260) to be 

mcmstitutionai because m o u n t h  in effect to a direct fax upon woperb vdthin 

the meaninp of the Constitution, and because not apuortioned in the manner 

reauired by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

.t) income faxes are dimf faxes because ithe)c tax the income d the 

individuai, 

2) corpomfe income taxes are nof taxes on fhe corporation's income 

but an excise tax measured by the size of the cwpwatibn's income, 

and 

3) any true federal income tax would be unconstitutiona~, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, f h t  is reguimi to levy an excise fax, f h f  a ccuipomtion basr 

that is, to work or not to work? fVo. You haw to work to feed purseif and 

your &mi&, etc. and, in no way, is the r&ht to work a privilege. Remember 

that government officials and their official literature state that fhe income 

tax is voluntary. Funlher, the head of the ATF officially testified, under oath 

before Congress in 3953, that the income tax was 300% voluntary. He was 

never chawed with perjury nor did any member of Congress chalienge his 

statemenf under mfh.  

Next, we71 deal more in these court cases and the lp Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST GO., 957 US 429 (9895) made the 
following rulings: 

Quofing fhe Consfifution - "No capitation, or other direct, tax shaN be laid, 

unless in proportion to the census ...." We discussed this previously. 

"V, ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particukr case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "'that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the taw. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 
void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in vioiation of the implied timitation upon taxation that 

all tax laws must apply equally, impariiaIty$ and uniformly to atf sirnilarty 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constifutbn, direct - under the rule of appoftionmenf 

and indirect - under the rule of uniformity. The corporate income fax is an 

indirect (excise) tax while the individual income fax is a direct fax, which 

must be apportioned, The fwo d-r in nature, character, and applicationn 

Since the I894 tax a& the present indivMkra1 imotne tax are both done 

wiffrouf apporfionment, they are unconstifutional if fhey are &reef taxes 

AND If T'HN ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at fhe Supreme 

Court's rulings on the 1e Amendment and whether it had any effect on the 

Apportionment requirement The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answerr;. 

PoIfoek H e r  stafedr &As to the states and their muntcipalities, this 

(contributions to expense of government) is reached iargeiy through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "if, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Mso notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Ako the 

ability to avoid these indirect faxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice fo you each time that it 

refers to *'voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities witbin the 

country, upon licenses ta pursue certain occupations, and upon camorate 

privileaes.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 US.  144,147 (19131, the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of IWS-emtcted, 

as it was, after Congress had proposed to the iegislatures of the several states the 

adoption of the 16th Amendment to the Contiiution, but before the ratification of 

that Amendment-imposed an excise or priviteae tax, and not in any sense a tax 

upon property or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years after the 18h 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"it is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lnmme Tax A d  of I913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 191 3. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton% 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meanincl in all the lncome Tax Acts of Congress that was ~ i v e n  to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settied by decisions of this Court." 

Comment: So the word "income" has the same meaning after the l@' 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has fhem ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 19213 I f  the IRS cannot show 

that the decision of the Count was overturned, then its claim fa ik  

All these rulings were made to esfablish to the meaning of the word 

'income' in the 1p Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an UlCJSE tax and it somehow has to do wifh corpot;ations. 

STRATTON'S INDEPUVDENC~ L T '  v HOWBERT, 231 US 399 (1973): 

Stratton's is vefy important in that it puts a firmer definition on f k  word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invatid because not apportioned according to 

populations, as prescribed by the Constitution. The act of W09 avoided this 



difficuity by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain quatications prescribed by the act itseKaJ 

"Moreover, the section imposes ' a special excise tax with respect to the canying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

gwernment as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word *incomeT only applied to corporationss 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

i ~p0sed  on a privilege or luxury. 

Does Me government claim that the lg Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his pmperty. They do claim, however that they are 

imposing a voluntary tax on your earnings. That volunfary fax cannot fall 

under indirect or excise tax definitions. if, therehre, must be imposed as a 

direct tax, without the apportionment provision, which wouM make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner wotking in the US 

... OR ... a US citizen who voluntarily pays the fax. Y w r  withhoiding does 

nof fall under either class of Weral taxation under the constifution but is 

fegal only i f  you vokmteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anyfhing similar to repeal in regard fr, 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken befween 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the I@ Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (9920): 

"sf the tax in respect of his compensation be prohibited, it can find no justiiication 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretof01~? excepted? The court betow answered in the negative; and counsei for 

the government say: 'it is not, m view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in vfew of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the lp Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment g& payment, not 

upon distraint." 

Comment: Definition of distmint in the legal dictionary, ?u seize a person's 
goods as security for an obligation." 

STANTON v BALTIC MINING CO, 240 US 103 (1916): 

"Not being within the authority of the 1 6 ~  Amendment, the tax is therefore, within 

the ruling of Poltack ... a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred no new power of taxation.," 

"...it was settled in Stratton's Independen ce... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment= The first quote here deals with the fact that the IF Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the @' Amendment. In other 

words, if the fax had been an excise tax covered under fhe l$n 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNlON PACIFIC R. CO., 240 US I (I91 6); 

"...the confusion is not inherent, but rather arises from the conclusion that the 

t6m Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment appliabb to ail other direct taxes. And the far- 

reaching effect of this erroneous assumption wit/ be rrtiKJe cfear by genenrliziing 

the many contenffons advanced in argumenf to support it.. . " 
"...the whote purpose of the Amendment was to retieve afl income taxes when 

imposed from apportionment from a consideration of the source.. ." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is emneous to believe that a 

power to kvy an income tax, without Appodonment, was granted by the 

f@ Amendment. 

PECK v LO WE, 247 US 165 (f918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 76" Amendment 

con&ned no new powers of taxation, but also that the 1 6 ~  Amendment did 

not authofize that faxing powers be extended to any new persons. 

HSNER v MACOIWBER, 225 US 189 (f920): 

"The 1 6 ~  Amendment must be conshed in c~ctnect'ion with the taxing ciauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'Income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1 909.. .[Stratton's and Doyle)" 

Doyk v. Mitchefl Bm., 247 US. 179, 383 (1918): 

**An examination of these and other provisions of the Act (The 1 ~ ' ~  Amendment) 

make # plain that the iegisiatiwe pwpose was rmt to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainfut returns from their business 

operations." 

Comment: 7he "conversion of property" menfibned, applied to 

work/pfoperty converted to remuneratiodcompensation. 

Smietanka as in the consideration of my Repart states: 



"There would seein to be no room to doubt that the word 'income' must be given 

the same meaning in all of the hcome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1 9433: 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without apportionment, tax that which is not income within the meaning of the 

t 6th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

'We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the I@ Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 16* 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now 1 wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definifion muM apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his properfy also cannot be taxed direcfly due fo lack of 

Apporfionment. 

Further, the Supreme Court affirmed the previous cases in 9976, in US.  v. 

BalIardI 535 F2d 400= "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Cuurf makes a distinction 

between the two and the distinction is based on the word "'income" as 

previously d e c W  by the Court. 

There is also the fact that the Supreme Court has ruled that "incornd' is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

''in order, therefore, that the clauses cited from afficie 1 of the Constitution may 

have pmper %me and e M ,  save only as modified by tf?e amendment, and that 

the latter also may have proper effecS it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, accordjng to truth and subsfance, without regard to 

form. Conaress cannot by any definition it may adopt conclude the matter, since it 

cannot by Ie.~islation alter the ConstMon, from which alone it Berives its power 
to iegisiate, and wifhin whose limifations aione that power can be Iawfuliy 

exercised." 

This can be explained by the "sources of income" rulings by the Cwrt. It 

is not necessary to go info those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous mlings. 

At 804, Ballard funlher ruled that "... 'gross income' means the total safes, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illusti~ative purpose, 

suppose you worked for an employer and received wages for pmducing 

widgets, and shortly after y w  began working there, there was a fire, 

destroying all the widgets that you had pmduced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this BaIIard ruling, because there wen? no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is volunlarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 

"Lef me point fhis out now. This is where fhe structure differs. Your income tax is 

a 7WA vduntary tax and your liquor tax (A. l.F.1 is a 7 W A  enforced tax. Now the 

situation is as diffeent as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if be didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court nrling is in order af fhis point. 

"(A) statute which either forbids or requires th e doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

ConnaCiy v General Construction Co., 269 US 385,397 (7926). 

We are left, inescapably, with these conclusions. The fderal income tax 

is imposed as a fW/o voluntary tax, except in regard to corporations, 

which are engaged rii a taxable corporate activity. The hdividuai is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. me income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falh into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

IThe 1 6 ~  amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

& The word 'income' is not defined in the lnternal Revenue Code. 

b The 16* amendment did not authorize any new taxing powers. 

The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



b The 16& amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution- 

Note 1 - There is a large group that is claiming that the l$h Amendment was 

never properly ratified and that argument is hard to dispuie, but is a moot point in 

light of the Supmme Court's rulings. A man named Bill Benson tbm South 

Holland, Ill. went to every state in the union and got sworn affidavits on those who 

voted to r a m  and those who didn't Remember, in those days communications 

were slow and pwu, so it was easy in 1913 to make honest mistakes m d  just as 

easy to deceive the public. Kentucky was listed as fatiwing and according to the 

state records there was a switch in the numbers, something like 9 to I 6  and these 

numbers were switched and Kentucky became listed as mtifjing. You can get 

Benson's book - "The Law That Never Was? 

There were many irregularities such as the change of punctuation or slight 

chnges in wording in some states in order to get their legislators to r-. Any 

change in wording or punctuation would have nullifred ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's why we don't relv 

on it (IVote: The federal government cannot admit to their "mistake" because they 

have been fraudulently collecting the tax and fraudufenty putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going aN the way back to the rd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Nlr. Conces can be reached af (269) 964-7025 if any 

questions anise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowkdge of a contmry nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 
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REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census, The tirst thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the I@ Amendment 

It must first be understood that there are some basic principles of law. 

One imporlant principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute fior the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dSsmissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1 960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accuratety ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rulemaking 

power. And this is so even though, as here, the agent himself may have been 

unaware of the IimitatCons upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389. 409 , 391; United States v. Stewart, 311 U.S. 60. 70 , 
108, and see, generally, In re noyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ... " and also in Article 1, sec. 9, "No Capifbtion, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in hrce in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That fw 
cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and asset. in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US,  Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 1 1 US 746 (1 884). 

"That the riaht to conduct a lawful business, and thereby acquire pecuniary 

profits, is ~roperty, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state, may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1 943). 

Just what is an excise tax? "A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et  a/., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax wem being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take mot in the public mind. There are an adu l  lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 1tf' Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the 16fh Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the l$h Amertdment was passed in 1913, there were many cases 

that came befone the US Supreme Court and various issues were decided 

concerning its legitimacy, See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

I@ Amendment was passed. Pollock came before the court in 1895 and 

argued what an indimct and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1 895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 US. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165,55 S. L. ed. 107,419, 



31 Sup. C t  Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which. considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 US. 107, 165 (191 I), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, prowrtv which. as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217,35 L. ed. 994,3 Inters. Com. Rep. 807,12 Sup. Ct. Rep. 121,163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217. 226, 52 S. L. ed. 

lO3l,lO37,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word Vncome" 

given by the US Supreme Coutt, if will appear as thwgh the I@' 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled= 



" ... the contentions under it (the Mth Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simpljfying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the l$h Amendment. It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the 16n 

Amendment as being unconstitutional. It chose to limit the authority of the 

16n Amendment by placing limitations on the word "income" in the 1@ 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act 

A number of other cases came up after the 16n Amendment was 

allegedly passed in 1913, and thev all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 16n Amendment They furdher pointed to STRAfTONS 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the I@ Amendment. 

Here is what STRATTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accordinn to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 US. 144, 147 (1913)' the Court r u l d  
"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 . 39 L. ed. 

759.15 SUP. S t  R~D. 673.158 U.S. 601 ,39 L. ed. 1108.15 Sun Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of Aunust 27, 1894, 28 Stat 

at L. chaa 349, pp. 509, 553. 27 etc. U. S. Coma Stat 1901, p. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court & saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measumd by the size of the corporation's income, 

and 

3) any true fedem1 income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary3 Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their offical literature state that the income 

tax is voluntary. Futther, the head of Ute ATF officially testified, under oath 

before Congress in 1954, fhat the income tax was 100% voluntary. He was 

never charged with petjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16bh Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 16~"  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census.. .." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax iaws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionmetit 

and indirect - under the rule of unHonnity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two dHer in nature, character, and application. 

Since the 1894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look st the Supreme 

Court's rulings on the 186 Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

propern." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on HIuxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goo&, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and am themfore voluntary. Where have we heard that 

word  voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privileges.' Cooley, Const. Lim. 7" ed. 680." 

In U S v. WHITRIDGE, 231 U. S. 144,147 (1 91 3), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or ~rivileae tax, and not in any sense a tax 

upon PropertV or upon income merely as income. 

MERCHANTS' LOAN & 7RUST CO. v SMIETANKA, 255 US 509,519 (1 921): 

Now let's zip forward to Smietanka in 1921, 8 yeam after the l@ 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber. ..the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be aiven the 

same meanina in all the lncome Tax Acts of Conaress that was aiven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the wond "income" has the same meaning after the 1$5 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 19213 If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these twlings were made to establish to the meaning of the word 

'income' in the l$h Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a fimrer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the l$n Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefbre, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regerd to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Pmviously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 16h Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme CourC cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those mcent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years aRer the 16h Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment & payment, not 

upon distraint," 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation." 

STAN TON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 16'~ Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

property ... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the I@ Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active affer fhe passage of the 16'~ Amendment In other 

words, if the tax had been an excise tax covered under the 1 6 ~  

Amendment, it could be considered Constitutional for that reason. 

BRUSHA BER v UNION PACIFIC R. CO., 240 US 1 (191 6): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from a~portionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

1 $h Amendment 

PECK v LOWE, 247 US 165 (1918): 

"AS pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 1$h Amendment 

conferred no new powers of taxation, but also that the 166 Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16" Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

''As repeatedly held, this did not extend the taxing power to new subjects ..." 
"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16'~ Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconvetsion of property" mentioned, applied to 

worffproperty converCed to remuneration/compensation. 

Smietanka as in the Jd consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the Income Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kenbaugh-Empim, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation 

Excise tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Consiress, 

without aljportionment tax that which is not income within the meaning of the 

16th Amendment" 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the Income Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the I@' Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the I@' 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Balls* 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability.,." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the ktter also may have proper effwt, it becomes essential to distinguish between 

what is and what is not lincome,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conaress cannot bv anv definition it mav adopt conclude the matter, since it 

cannot bv le&lation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the US. Supreme Court in previous rulings. 

At 404, Ballard further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly affer you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

Internal Revenue testified under oath befire Congress ( 2/3/53 - 2/13/53 ) 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 1 W ?  voluntary tax and your liquor tax (A. T.F.) is a 10P? enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply." 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are lee inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is f m  to 

volunteer or not volunteer t~ pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

bThe 16* amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 1 6 ~  amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 16* amendment as were existent before the passage. 



b The 1 6 ~  amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the l@ Amendment was 

never properly famed and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn ai7idavil on those who 

voted to ratify and those who didn% Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - NThe Law That Never Was". 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ram. Any 

change in wording or punctuation would have nulliaed ratification. In any case, 

there is a large group of people who are challenging the ratratrfication process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't rely 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the rd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 



SAFe-mail.net - Fwd: (REMINDER) CONFERENCE CALL TUESDAY @, 2:OOPM EST Page 2 of 2 

> like to speak to Richard Young his phone number is: 702-204-4343 and 
> his E-mail is: FPTO@Lusa.com ( Best way to 
> communicate) 
> CONFER 
> CONFERENCE NUMBER: 64 1-497-7400 ACCESS 
> NUMBER: 943326# 
> 
> TIME: 2:OOPM EST, 1 :00 CST, 12:OOPM MST, 1 1 :00PM 
> PST. 
> DATE: 
> TUESDAY, FEBRUARY 1, 
> 2005 
> WITH ALL BEST 
> WISHES, JOHN BILLINGSLEY 
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Ref: N1A-zeGSYODq 
Subject: Fwd: (REMINDER) CONFERENCE CALL TUESDAY @ 

2:OOPM EST 
Date: 3 1 Jan 2005 1754 

From: Carol Billingsley <carolhb@mindspring.com> 
To: Karl - MeyersaSAFe-mail.net 

>To: FRIENDS OF JIM NORMANS 
>From: Carol Billingsley ~carolhb@mindspring.com> 
Subject: (REMINDER) CONFERENCE CALL TUESDAY @ 2:OOPM 
EST 
>Cc : PHILIPMI-LTONN@.IA_cCO-M 
> 
> Hi Friends, This is a reminder that tomorrow at 2:OOPM ( 
> 2-1-05) EST, Phil Milton and I will have Richard Young fiom Palm 
Beach, 
> Florida as our speaker. As I mention earlier, we have had Richard Young 
> as a speaker several weeks ago, and he has been helping people protect 
> their assets for over 15 years. He has his own radio shows in Florida 
> and Las Vegas dealing with such subjects as : Privacy, Protection, as 
> well as Personal and Business Asset Protection. I strongly suggest that 
> prior to our conference call with Richard Young that you first go to his 
> web site which is www.assetpro.us. This web site is one of the fmest 
> web site I have seen on the subject of the benefits of A Federal Contract 
> Pure Trust 
> Organization. 
> Whe 
> When you go Richard Young's web site this is what it says: "For 15 
Years 
> we have been the providers of 100% absolute bullet proof set protection 
> to people and businesses who seek the epitome of professional guidance 
to 
> protect what is theirs, and to keep theirs against the Government, the 
> IRS, Bankruptcy, Divorce, by making you judgment proof." If you would 



From: Gerard N. Dumont 

Five Briarwood Drive 

Merrimack, New Hampshire 03054 

Date: 3 February 2005 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 21 00 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Sewice and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5:  04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

provide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service. 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law", 
such as misapplying the word "income" and falsely stating the effect of the 16'~ 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under color of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the ~ 6 ' ~  Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS office, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 



Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 5400174, Taxpayer Advocate, phone 1- 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever I, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportionedn, the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, or our membership, liable for any "income tax" as would be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with fraud, as ruled in US. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 4021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the U.S. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321, 6323, and 6331 and rebut 



the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move forward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Gerard N. Dumont 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning the 1 6th Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered.. .such as. .. a 

person does not have to do what an IRS agent tells him to do; he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying regulations 

and the information was dismissed solely because its allegations did not state an 

offense under 1304, as amplified by the regulations. When the statute and 



regulations are so inextricably intertwined, the dismissal must be held to involve 

the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 (1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment, There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Merrill, 332 US 380, 

384 (1947) and has never been overturned: 

'Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 U.S. 389. 409, 391; United States v. Stewart, 311 US. 60, 70 , 
108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, sec. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbe rs... " and also in Article I, sec. 9, "No Capitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein 

before directed to be taken. " These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 41,47 (1900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

US. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in them selves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hindrance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so i t  is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 11 US 746 (1 884). 

"That the rinht to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 

Just what is an excise tax? " A  tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which Congress 

undoubtedly may impose." [Tyler et. al., Administrators v. United States, 

28 1 US 497, 502 (1 WO)]. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasolines are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 16m Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 1 6 ~  Amendment 

The IRS claims that the l$h Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 1 6 ~  Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

16m Amendment was passed. Pollock came before the court in 1895 and 

argued what indirect and direct taxes were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429, 582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not. It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429, 595. 

In 1909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise taxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise tax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obligated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 US. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because It desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 US. 107,165,55 S. L. ed. 107,419, 



31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from propertv which, considered bv 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (191 I), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in part, at least, promrtv which, as such, 

could not be directly taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 US. 217 , 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 217, 226, 52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itselc is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration." If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the fern 

Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



". . . the contentions under it (the 16" Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. ... This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. " 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the I@ Amendment It didn't have the power to overturn 

those two taxing clauses but it did have the power to overturn the I@ 
Amendment as being unconstitutional. It chose to limit the authority of the 

I@ Amendment by placing limitations on the word "income" in the l@ 

Amendment You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act 

A number of other cases came up aiter the 16" Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the I@ Amendment. They further pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the 16* Amendment. 

Here is what STRA TTON'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned accordinn to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon propetty or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759.15 Sup. St  Rep. 673,158 U.S. 601 ,39 L. ed. 1108.15 Sup. Ct. Rep. 912, which 

held the income tax provisions of a previous law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat 1901, p. 2260) to be 

unconstitutional because amountinn in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument" 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) Any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice that is required to levy an excise tax that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the 16* Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ "  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of apportionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 1894 tax and the present individual income tax am both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 1894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 16* Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock futfher stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privilenes.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 US. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon pro~ertv or upon income merely as income. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip forward to Smietanka in 1921, 8 years afler the 1 6 ~  

Amendment was passed. Its ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'incomeJ has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lowe ..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 1913. When we add to this, Eisner v Macomber ... the 

definition of 'incomeJ which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be niven the 

same meaninn in all the lncome Tax Acts of Connress that was niven to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the 16* 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

All these rulings were made to establish to the meaning of the word 

'income' in the 16& Amendment We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRA TTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a finner definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes 'a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorpomtion. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measud by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

... OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stands in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply permitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 1 6 ~ ~  Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore accepted? The court below answered in the negative; and counsels for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the 16'~ Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not 

upon distraint." 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STANTON v BALTIC MINING CO., 240 US 103 (1916): 

"Not being within the authority of the 1 6 ~  Amendment, the tax is therefore, within 

the ruling of Pollack. .. a direct tax and void for want of compliance with the 

regulation of apportionment." 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 1 6 ~  Amendment conferred no new power of taxation ..." 
"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope tty... but a true excise levied on the result of the business ..." 
Comment: The first quote here deals with the fact that the 166 Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the 1 6 ~  Amendment. In other 

words, if the tax had been an excise tax covered under the I@ 
Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

1 6 ~  Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it.. . " 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is erroneous to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

I@ Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects.. ." 
Comment: Here the Court is not only saying that the 16" Amendment 

conferred no new powers of taxation, but also that the I@ Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 1 6 ~  Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used ..." 
"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ... (Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 US. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 1 6 ~ ~  Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The ccconversion of property" mentioned, applied to 

worWproperty converted to remuneration/compensation. 

Smietanka as in the 3M' consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 US. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Conaress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 U.S. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1p Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the 1 6 ~  

Amendment cannot be properly understood unless that definition, with its 

limitations, is taken into account. 

Now I wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possible that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was ruled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

the individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court afirmed the previous cases in 1976, in U.S. v. 

Ballad, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has ruled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conaress cannot by any definition i t  mav adopt conclude the matter, since it 

cannot by leuislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. It 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'incomey is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that ". . . 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly after you began working there, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballard ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntarv. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress (2/3/53 - 2/13/53) 

"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 10O0/o enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. " 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the lnternal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385, 391 (1926). 

We are leff, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment. 

@The corporate 'income' tax is an indirect tax, not subject to apportionment. 

,The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 16* amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 16'~ amendment as were existent before the passage. 



The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note 1 - There is a large group that is claiming that the 16* Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratify and those who didn't. Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Wasyy. 

There were many irregularities such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't relv 

on it. (Note: The federal government cannot admit to their "mistake" because they 
7 

have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and therefore people could 

demand their money back, going all the way back to the Td World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report, 



From: 

Address 

City, state: Winston, OR 97496 

Date: 

Mark S. Kaizen, 
Designated Federal Officer 

The President's Advisory Panel on Federal Tax Reform 

1440 New York Avenue Suite 2100 

Washington, DC 20220 

RE: Tax Hearings and January 28,2005 Court Filing, Class Action, Charles F. Conces et al. 

vs. INTERNAL REVENUE SERVICE, Case number 5: 04CV0101, U.S. District Court of 

Western Michigan against Internal Revenue Service and 21 page Liability Report. 

Dear Mark S. Kaizen and The President's Advisory Panel on Federal Tax Reform: 

I am a member of the Lawman Group and a Plaintiff in the above mentioned Class Action lawsuit, 

Case Number 5: 04 CV 0101 against the Internal Revenue Service, Mark Everson, Jeffery Eppler, 

et al. 

We have been collecting evidence to present against certain IRS agents and judges. I personally 

can provide you with evidence of illegal activities of 3 Agents and as a group the Lawmen can 

prwide you with evidence of illegal activities of other IRS agents or alleged IRS agents. These 

agents have all committed felonies cognizable in law. The need to be removed or suspended 

from their positions immediately, according to IRS 7214 and prosecuted for crimes. 

The felonies that I am referring to are: 

Violations of IRC 7214; knowingly and deliberately attempting to collect a debt 
that is not owed from our membership by means of threats to employers and 
banks, and illegal seizures of property, 

Filing false documents; knowingly and deliberately entering false information into 
alleged "accounts" of our members, 



Extortion; promulgating threats to employers, banks, and other institutions, in 
violation of due process as contained in the U.S. Constitution and U.S. Supreme 
Court rulings, 

Fraud, deliberately and knowingly, refusing to answer queries on legitimate tax 
matters, 

Mail Fraud, sending false and misleading documents through the U.S. Postal 
Service, 

Fraud; deliberately and knowingly misapplying the tax laws under "color of law'Ih 
such as misapplying the word "income" and falsely stating the effect of the 16 
Amendment, 

Fraud; deliberately and knowingly misapplying the Code of Federal Regulations, 
that is, "under &or of law" using regulations that were promulgate in 27 CFR for 
the collection of alcohol, tobacco, and fire arms, to collect "income taxes", when, 
in fact, the regulations for "income taxes" fall under 26 CFR and have no force or 
effect of law on our general membership, 

Threatening and intimidating witnesses in our class action lawsuit, 

Depriving our membership of our protections under the U.S. Constitution, such 
as a) protection against a direct tax without "apportionment", b) due process 
protections, and c) the lawful protections as ruled by the U.S. Supreme Court and 
as applied to the meaning of the 16'~ Amendment, and 

Violation of the RlCO laws; racketeering by means of collusion among numerous IRS 
agents to commit extortion, etc. 

Our organization has determined that the following agents have involved themselves in said 
illegal activities, but are not limited to the following: 

Dan Myers, Cincinnati IRS office, 

Regina Owens, Cincinnati IRS office, 

Jeffrey D. Eppler, Kansas City IRS office, 

Dennis Parizek, Ogden, Utah IRS office, 

Susan Meredith, Fresno IRS office, 

Larry Leder, Philadelphia IRS office, 

Thomas D. Mathews, Ogden, Utah IRS Mce, 

Timothy A. Towns, Ogden, Utah IRS office, 

Karen W. Gardner, Revenue Officer, Fort Worth, Texas IRS office, 

M. McHugh, Revenue Officer, Morton Grove, Illinois IRS office, 



Kenneth Campagna, Morton Grove, Illinois IRS office, 

Anthony J. Aguiar, Las Vegas IRS office, 

Debra K Hurst, Kansas City, Mo. IRS office, 

Sandy Charter, Kalamazoo, Mich. IRS office, 

Mary Jo Fedewa, Lansing, Mich. IRS office, 

Miss Breher, Employee number 54001 74, Taxpayer Advocate, phone 1 - 
877-777-4778, 

Miss Mosely, Employee number 5401 149, Taxpayer Advocate, phone 1- 
877-777-4778. 

Whenever 1, or other members of our organization, ask for a statute and implementing regulation 

to determine our liability, or if we ask for information or provide information on Constitutional 

requirements of direct taxes being "apportioned", the IRS agents refuse to respond or hang up on 

us and refused to speak any further. This appears to be the standard practice of the Taxpayer 

Advocate's office personnel also. I, personally, have never been presented with a statute and 

regulation that makes me, of our membership, liable for any " i m e  tax" as wuld be provided in 

26 USC and 26 CFR. Further, an exhaustive search has revealed none. 

These agents have continued their illegal activities even though we have demanded that they 

cease and desist, and we have demanded a showing of their lawful authority and credentials. 

They all refuse to answer. These actions can onlv be eauated with fraud, as ruled in U.S. v. 

Tweel, 550 F.2d 297, 299, U.S. v. Prudden, 424 F.2d 1021, 1032, and Carmine v. Bowen, 64 A. 

932. 1 personally, and our membership continues to receive threatening letters from multiple IRS 

"service centers", some without any signature or printed name on the documents. 

We demand that you present the enclosed 21 page Liability Report and Court Filing, Class 

Action, Case number 5: 04 CV 0101 in the US. District Court of Western Michigan, to each 

member of The Presidents Advisory Panel. The prosecutorial power is invested in the DOJ. It is 

the duty of the DOJ to examine the evidence and sworn statements of myself and the 

complainants (the Lawmen in generally) and they must convene a Grand Jury so that we may be 

witnesses against these agents. At a minimum, these agents must be suspended from their 

duties until such time that they are cleared of all wrongdoing. See IRC 7214. 

If you do not believe that our membership has a criminal case against these IRS agents, then 

schedule a meeting with our Chairman, Charles F. Conces, to explain your determination. If you 

or the IRS can provide the implementing regulations for 26 USC 6321,6323, and 6331 and rebut 



the Summary Points in the 21 Page report, that make us liable for "individual income taxes", then 

I will stand corrected. Otherwise, it would be a wise decision to move foiward promptly so as not 

to delay justice. I expect each member of Congress to uphold the Constitution and laws of the 

United States or vacate their Offices. 

Let me know that you have received my letter and send your response to the above address. To 

save you trouble and time, you may wish to correspond with our Chairman: Charles F. Conces, 

9523 Pine Hill Dr., Battle Creek, Mich. 49017. His phone number is 1-269-964-7025. 1 wish to 

remind you that you are also required by 26 USC 7214 (8) to report this to the Secretary of the 

Treasury. 

Sincerely, 



THE UNITED STATES DISTRICT COURT 

OF WESTERN MICHIGAN 

Case Number 

Hon. 
Charles F. Conces, et al. 

Plain tiffs, 

Jointly and Severally, 

VS. 

INTERNAL REVENUE SERVICE, 

A private corporation, 

Acting through agents, Mark Everson, 

Jeffrey D. Eppler et al., 

Defendant 

Contact Pro Se Plaintiff, 
acting group spokesperson, 
Charles F. Conces, 
9523 Pine Hill Dr., 
Battle Creek, Michigan 49017, 
County of Calhoun, 
Phone 1-269-964-7025 

COMPLAINT, DEMAND FOR JURY TRIAL, 

BRIEF IN SUPPORT, and EXHIBITS A THRU F 

NOW COME THE PLAINTIFFS, Charles F. Conces, et al., presenting the following 

Complaint, Affidavits Of Fact, Demand for Jury Trial, and Exhibits to this Honorable 

Court, and presenting the following: 



1) Charles F. Conces, living at 9523 Pine Hill Dr., Battle Creek, Michigan, in 

Calhoun County, is the first of the numbered Plaintiffs in this class action lawsuit. 

Charles F. Conces is joined in this action, by other parties, each of whom has 

filled out an affidavit, and thereby witnessing the misdeeds of the Defendant, and 

stating the cause of damage and damages suffered by unlawhl actions by the 

Internal Revenue Service. Plaintiffs' affidavits are to be presented to this 

Honorable Court as soon as possible. Each Plaintiff is a natural person and an 

individual and not acting in any corporate capacity as pertains to this lawsuit. 

Each Plaintiff is entitled to the protections and benefits conferred by the United 

States Constitution. Each Plaintiff is a Pro-Se Plaintiff, acting jointly and 

severally against Defendants. See list of Pro-se Plaintiffs listed in exhibit "D". 

Each of the Plaintiffs is entitled to be held to a less stringent standard than 

professional attorneys. See Haines v Kerner, 404 US 519-521 (1972): ". .. 
allegations such as those asserted by petitioner, however inartful& pleaded, are 

sufficient to call for the opportunity to offer supporting evidence. We cannot say 

with assurance that under the allegations of the pro se complaint, which we 

hold to less stringent standards than formal pleadings drafted by lawyers.. . " 
Plaskey v. CIA, 953 F.2nd 25, "Court errs if court dismisses pro se litigant without 

instructions of how pleadings are deficient and how to repair pleadings. " 

2) The Internal Revenue Service, a private corporation, is the principal Defendant. 

CHRYSLER CORP. v. BROWN, 441 U.S. 281 (1979): [ Footnote 23 ] "There was 

virtually no Washington bureaucracy created by the Act of July 1,1862, ch. 119,12 

Stat. 432, the statute to which the present Internal Revenue Service can be traced." 



The Internal Revenue Service (hereafter referred to as IRS) acts by and through its 

agents. Principal agents include but are not limited to: 1) JefEey D. Eppler, 2) 

Mark Everson, 3) Dennis Parizek, 4) Regina Owens, 5) Susan Meredith, 6) Christi 

Arlinghause-Clem, and 7) Dan Myers, The Internal Revenue Service does not 

have immunity from civil suit since a private corporation does not have any form 

of sovereign immunity. 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against aU si~~~larly  situated Indeed, protection is not protection unless it does so. 

Zmrnunitv wanted to a class however limited. having the effect to demive another class 

however limited of  a uersonal or urouertv n'ght, is just as clearlv a denial of euual 

protection of the laws to the latter class as if the immunity were in favor oJ or the 

deprivation of right permitted worked against, a larger class.'' TRUAX v. 

CORRIGAN, 257 US. 312,332 (1921). 

3) The amount in controversy exceeds the sum of $140,000,000.00 for each count, 

exclusive of interest, costs and attorneys' fees that may be incurred. Damages are 

being sought tiom the Internal Revenue Service and not tiom the individual IRS 

agents in this lawsuit. Individual IRS agents may be sued in their individual and 

personal capacity, acting under "color of law", in other lawsuits as may be 

appropriate. 

4) Plaintiffs demand trial by jury under the 7fh Amendment to the US Constitution. 

This action is not necessarily classed as a 1983 action and the Plaintiffs are 

entitled to a jury trial under tort action for damages at common law. See PATTON 

v US, 281 US 276,288 and DUNCAN v LOUISIANA, 391 US 145,149 (1968). 

The Supreme Court ruled in City of Monterey vs. Del Monte Dunes at Monterey, 

Ltd., 119 S.Ct. 1624 (1999), whereby Justice Scalia concluded: 



1. The Seventh Amendment provides respondents with a right to a jury trial on their 

Section 1983 Claim All Section 1983 actions must be treated alike insofar as that right 

is concerned-- This Court has concluded that all Section 1983 claims should be 

characterized in the same way, Wilson vs. Garcia, 471 U.S. 261, 271-272, as tort 

actions for the recovery of damages for personal injuries, a, at 276, 1-5. 

2. It is clear that a Section 1983 cause of action for damages is a tort action for which 

jurv trial would have been urovided at common law. See, ~ g . ,  Curtis vs. Loether, 415 

U.S. 189, 195. Pp. 5-8. 

5) Jurisdiction of this Court is under Article 111, section 2, of the U.S. Constitution. 

Jurisdiction is conferred by the controversy established by the sufficiency of these 

pleadings. Additionally, the laws of the United States and the U.S. Supreme Court 

rulings are central to the questions involved in this action. Most of the records that 

may be subpoenaed are located in Michigan, therefore, in the interest of 

expediency and other reasons, this action should proceed within the state of 

Michigan. 

"The jurisdiction of the District Court in a civil suit of this nature is definitely limited 

by statute to one-'where the matter in controversy exceed, exIusive of interest and 

costs, the sum or value of $3,000, and (a) arises under the Constitution or laws of the 

United States, or treaties made, or which shall be made, under their authority, or (b) is 

between citizens of diferent States, or (c) is between citizens of a State and foreign 

States, citizens, or subjects. ' Jud Code, 24(1), 28 U.S.C. 41( l), 28 U.S.C.A. 41(1). " 
MCNUTT v. GENERAL MOTORS ACCEPTANCE CORP. OF INDIANA, 298 

U.S. 178,182 (1936). 

6) The controversy in this case concerns three major issues of fiaud, perpetrated by 

the IRS in its official literature. The controversy in this case also concerns the 

silence of the named IRS agents and the refbsal to answer, when they had a moral 

or legal duty to speak. Such silence can only be construed as eaud perpetrated by 

the individual agents. Our witnesses will present testimony to the court on this 



matter. Plaintiffs have given the IRS, and its agents, numerous opportunities to 

respond and they have refused. See Exhibit "C" for letters sent to Mark Everson, 

IRS commissioner. Mr. Everson refused to respond. This lawsuit was also sent to 

Mark Everson as a final attempt to obtain an administrative remedy or rebuttal 

and Mr. Everson refused to respond. 

7) Plaintiffs rely on the impartiality of this Honorable Court and ask that the 

presiding judge disqualify himself if he cannot honestly say that he will act in a 

fair and unbiased way toward the Pro-se Plaintiffs. The judge must set aside any 

personal or professional prejudices when presiding over this case. Plaintiffs are 

certain of their cause and will rely on a fair and unbiased jury decision. 

28 US. Code 455:"Any justice, judge or magistrate of the United States shall 

disqualib himself in any proceeding in which his impartiaIi@ might reasonably be 

questioned.. He shall disqualtfi himelfin the following circumstances: Where he has 

a personal bias or prejudice concerning a pa m... " 

8) Plaintiffs file this Complaint, relying on the "common law" and Constitution of 

the United States. Plaintiffs seek protection of their due process rights and redress 

for injuries fi-om this Honorable Court under the rulings and protections of the 

1 4 ~  Amendment. Plaintiffs are citizens who have had their lives, families, 

reputations, and property injured without due process under "color of law", by the 

Internal Revenue Service. This complaint is not against the United States, unless 

it shall be shown and sworn to, by IRS oficials, that officials of the United States 

were complicit in the fiaud. 

"We concluded that certain fundamental rights, safeguarded bv the first eight 

amendments against federal action, were also safeguarded against state action bv the 

due mocess of law clause of the Fourteenth Amendment, and among them the 



fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that those 

guarantees of the Bill of Rights which are fundamental safeguards of liberty immune 

from federal abridgment are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 U.S. 45 (1932)", GIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"The due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiry, and renders ju&ment only 

af ir  trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. Calvornia, 

110 US. 516,535,4 S. Sup. Ct. I l l ,  It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of lve, 

liberty, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'AU men are equal before the law,' 'This is a government of laws 

and not of men,' 'No man is above the law,' are all m m h s  showing the spirit in which 

Legislatures, executives and courts are expected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312,332 (1921). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Calilfornia, 271 US 583. "Constitutional rights would be of little 

value ifthey could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence. " Gomillion v. Lightfoot, 364 US. 339,345. 

". . .constitutional deprivations may not be justzped by some remote administrative 

benefii to the State Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 



9) Plaintiffs have exercised the right to work and sustain their lives and the lives of 

those dependent on them by means of exchange of their property (labor) for 

wages (property), as ruled by the United States Supreme Court. A right cannot be 

hindered by any law or ruling. Plaintiffs have not knowingly or willingly 

converted their right to work into a privilege, nor have Plaintiffs willingly or 

knowingly sought to obtain a privilege from the government, that would convert 

the right to work into a privilege. The following Court rulings speak for 

themselves: 

" The common business and callings of lve, the ordinary trades and pursuit$ which 

are innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without let or hinderance, except that which is 

applied to all persons of the same age, s q  and condition, is a ddistnguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. The mo~eerh, that everv man has is his ~ersonal labor, as it is 

the original foundation of all other property so it is the most sacred and inviolable.. .to 

hinder his enploying @]...in what manner he thinks proper, without injury to his 

neighbor, is a plain violation of the most sacred property". Butcher's Union Co. v. 

Cresent City Co., 111 US 746,757 (1884). 

"That the r i~h t  to conduct a lawful business, and thereby acquire pecuniary profits, & 
properm, is indisputable."TRUAX v. CORRIGAN, 257 U.S. 312,348 (1921). 

The "liberty" guaranteed by the Constitution "must be interpreted in light of the 

common law, the principles and history of which were familiarly known to the framers 

of the Constitution. " US. v. Wong Kim Ark, 169 U.S. 649,654 (1898). 



In Meyer vs. Nebraska, which was decided in 1923, 10 years after the 1 6 ~  

Amendment was passed, the Court cited numerous cases upholding the right to 

work without let or hindrance: 

"Wlrile this court has not attempted to define with exactness the liberty thus 

guaranteed, the term has received much consideration and some of the included things 

have been definitely stated Without doubt, it denotes not merely freedom from bodily 

restraint but also the right of the individual to contract, to engage in anv of the 

common occu~ations of life, to acquire useful knowledge, to marry, establish a home 

and bring up children, to womhip God according to the dictates of his own conscience, 

and generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. Slaughter-House Cases, 16 WalL 36; 

Butchers' Union Co. v. Crescent City Co ., 11 1 US 746 , 4 Sup. Ct. 652; Yick Wo v. 

Hopkins, 118 US. 356, 6 Sup. CL 1064; Minnesota v. Bar er, 136 US. 313, 10 Sup. 

Ct. 862; Allegeyer v. Louisiana, 165 US. 578,17Sup. Ct. 427; Lochner v. New York, 

198 US. 45,25 Sup. Ct. 539,3 Ann. Cas. 1133; Twining v. New Jersey 211 US. 78,  

29 Sup. Ct. 14; Chicago, B. & Q. R. R v. McGuire, 219 US. 549, 31 Sup. Ct. 259; 

Truax v. Raich, 239 US. 33,36 Sup. Ct. 7, L. R A. 19160,545, Ann. Cas. 191 7B, 283; 

Adam v. Tanner, 224 US. 590 , 37 Sup. Ct. 662, L. R. A. 191 7F, 1163, Ann. Cas. 

19170, 973; New York Life Ins. Co. v. Dodge, 246 US. 357, 38 Sup. CL 337, Ann. 

Cas. 1918E, 593; Truox v. Corrigan, 257 US, 312 , 42 Sup. Ct. 124; Adkins v. 

Children's Hospital @pril9,1923), 261 US. 525, 43 Sup. Ct. 394, 67 L. Ed -; Wyeth 

v. Cambridge Board of Health, 200 Mass. 474, 86 N E. 925, 128 Am St. Rep. 439, 23 

L. R A. (N. S.) 14%" MEYER v. STATE OF NEBRASKA, 262 U.S. 390 (1923). 

The Supreme Court explained in Stratton's and other cases, just what was taxable; 

that being the privilege of incorporating, and at the same time restated the old 

principle that a man's property is his labor, which by itself was not taxable. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

uEvidently Congress adopted the income as the measure ofthe tax to be imposed 

res~ect to the doing of business in corporate form because it desired that the excise 

should be imosed, approximateIy at least, with regard to the amount of benefit 



presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107, 165, 55 S. L. ed 107, 419, 31 

Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held that Congress, in exercising the 

right to tax a legitimate subject of taxation as a franchise or privilege, was not debarred 

by the Constitution from measuring the taxation by the total income, although derived 

in part from property which, considered bv itself; was not taxable." 

The Supreme Court also recognized and stated the difference between the taxation 

of a corporation and the taxation of a private company or individual: 

"In the case at bar we have already discussed the limitations which the Constitution 

imposes upon the right to levy m i s e  taxes, and it could not be said, even if the 

principles of the 14th Amendment were applicable to the present case, that there is no 

substantial difference between the car~ing on of  business bv the corporations t a d I  

and the same business when conducted bv a private firm or individual" FLINT v. 

STONE TRACY CO., 220 U.S. 107,161 (1911). 

"A monopoly is defined 'to be an institution or allowance from the sovereign power of  

the state, by grant, commZssion, or otherwise, to any person or corporation, for the sole 

buying, selling, making, working, or using of anything wherebv anv person or persons, 

bodies politic or corporate, are sought to be restrained of anv freedom or libertv thev 

had before or hindered in their lawful trade,' AU gram of  this kind are void at 

common law, because they destroy the freedom of trade, discourage labor and industry, 

restrain persons from getting an honest livelihood, and put it in the power of the 

grantees to enhance the price of commodities. Thev are void because thev interfere with 

the libertv of the individual to pursue a lawful trade or emlovment. " Butcher's Union 

Co. v. Cresent City Co., 111 US 746,756 (1884). 

"A law which operates to make lawful such a wrong as is described in plaintzxs' 

complaint deprives the owner of the business and the premises of his property without 

due process, and cannot be held valid under the Fourteenth Amendment." TRUAX v. 

CORRIGAN, 257 U.S. 312,328 (1921). 



Redfield v. Fisher, 135 Or. 180, 292 P. 813, 819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be taxed for the mere privilege of existing. The corporation is 

an artificial entity which owes its existence and charter powers to the state; but & 
individual's rights to live and own prouertv are natural rights for the eniovment of 

which an excise cannot be imposed " 

Jerome H. Sheip Co. v. Amos, 100 ma. 863,130 So. 699,705 (1930): "A man is free to 

lay hand upon his own property. To acuuire and uossess urouertv is a right, not a 

privilepe ... The right to acuuire and uossess prouertv cannot alone be made the subject 

of an excise .... nor, generally speaking, can an excise be laid upon the mere right to 

possess the fluits thereoJ as that right is the chief attribute of ownership. '" 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Realizing and 

receiving income or earnings is not a urivilege that can be taxed...Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

taxed as a privilege " 

"Income is necessarilv the produd of the joint efforts of  the state and the reciuient of  

the income, the state furnishing the protectwn necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share.. . Sims v. Ahrens d aL, 

271 SW Reporter at 730. 

10) This action is brought against the IRS on the basis that the IRS has officially, and 

on a regular basis, been engaging in three instances of fkaud. 

In re Benny, 29 B.R 754, 762 (N.D. Cal. 1983): "AJn unlawfd or unauthorized 

exercise of power does not become legitimated or authorized by reason of habitude. " 

See also Umpleby, by and through Umpleby v. State, 347 N.W.2d 156, 161 (N.D. 

1984). 

IRS agents, employed by the IRS, have defkauded Plaintiffs and misapplied the 

law. By means of the fiaud and misinformation conveyed by the IRS (see exhibits 

"A" and "B"), IRS agents carried out wholly unlawfbl actions, including 



harassment, seizures, issuing notices of lien and levy, defamation of character, 

prosecution, and imprisonment of innocent people, including the Plaintiffs. 

11)Plaintiffs have complied with the decisions of many court rulings, that they 

should check the authority of the IRS agents, and subsequently found such 

authority wanting. See Internal Revenue Code section 7608 and section 633 1 (a). 

Continental Casualty Co. v. United States, 113 F.2d 284 (5th Cir. 1940): 

"Public of fers  are merely the agents of the public, whose powers and authority are 

defined and limited by law. Anv act without the scone of the authoritv so defined does 

not bind the principal, and all nersons daalinp with such agents are charped with 

knowledge of the extent of their authoritv. " 

In Federal Crop Insurance v. Merrill, 332 U.S. 380, the Supreme Court ruled: 

"Whatever the form in which the government functions, anvone enteriw into an 

arranpement with the zovernment takes a risk of having accurate& ascertained that he 

who purports to act for the government stays within the bounds of his authority, even 

though the agent himse~rnay be unaware of the limitations upon his authority.'' Also 

see Utah Power & Light Co. v. United States, 243 U.S. 389; United States v. Stewart, 

311 U.S. 60 *; and generally, in re Floyd Acceptances, 7 Wall. 666. 

12)Plaintiffs wish to make it perfectly clear, at the outset, that Plaintiffs do not 

dispute the taxing laws and do not claim that the taxing laws are 

"unconstitutional". Plaintiffs can show that the taxing laws are fiaudulently 

misapplied by the IRS in many instances. 

13)Exhibit " B  is evidence that IRS agents act on the basis of the fraudulent 

information provided in offkial literature of the IRS. Plaintiffs will also file 

affidavits to establish certain facts for the record, in this action 



Haines v Kerner, 404 US 519-521 (1972): "... allegations such as those 

asserted by petitioner, however inartfully pleaded, are sufficient to call for the 

opportunity to offer supporting evidence. 

lrst Issue Of Fraud: 1 6 ~ ~  Amendment Claim 

14)The IRS, in its official papers, documents, and mailings, claims that the 

Amendment, to the U.S. Constitution, authorizes an "income" tax on the 

Plaintiffs' earnings, wages, compensation, and remuneration. This claim is 

fi-audulent, misleading, and false. Such false claim is based on the wording of the 

1 6 ~  Amendment, but ignores the U.S. Supreme Court rulings, which define and 

clarifl the meaning and intent of said Amendment. See exhibit "A". 

15) Exhibit "A" is a copy of official literature conveyed to the general public through 

mailings and other means. Exhibit "A", and other literature produced by the IRS, 

contains similar false and misleading statements. Exhibit "A" is Publication 2105 

(Rev. 10-1999), Catalog Number 23871N. Number 2 statement is as follows: 

"The Sixteenth Amendment to the Constitution, ratijZed on February 3, 1913, 

states, 'The Congress shall have the power to lay and collect taxes on income, 

from whatever source derived, without apportionment among the several States, 

and without regard to any census or enumeration'." While the statement by 

itself may contain truth pertaining to corporate or other privileges, the statement is 

false and misleading in that it infers that the 1 6 ~  Amendment authorizes federal 

taxation on Plaintiffs' wages, compensation, or remuneration without the 

requirement of "apportionment", as constitutionally required for all direct 

taxation. 



16) Exhibit "A" goes further than the false and misleading statement as stated in the 

preceding paragraph and further contradicts the U.S. Supreme Court. 

A) Concerning the "Sixteenth Amendment" portion of the fraudulent statement 

numbered 3 in exhibit "A", it states, "Conwess used the Dower granted bv the 

Constitution and the Sixteenth Amendment and made laws rewiring all 

individuals to pay tux'' Said statement is entirely false, fraudulent, and 

misleading, as shown by the following court rulings. The 16th Amendment 

conferred no new powers of taxation on the federal government. The 

Amendment unquestionably did not require all individuals to pay tax. See 

rulings on the force and authority of the 1 6 ~ ~  Amendment presented in the 

brief, i.e.: 

STANTON v BALTIC MINING CO., 240 US 103,112 (1916): 

".,.it manifetly disregards the fact that by the previous ruling it was settled that the 

provisions of the I @  Amendment conferred no new power of taxation.." 

BOWERS V. KERBAUGH-EMPIRE CO., 271 U.S. 170,174 (1926): 

"The Sixteenth Amendment declares that Congress shall have power to levy and 

collect taves on income, lfrom whatever source derived' without apportionment 

among the several states, and without regard to any census or enumeralion. It was 

not the ournose or eflect of that amendment to br in~  anv new subject within the 

taxins? power." 

BRUSHABER v UNION PACIFIC R CO., 240 US 1.11 (1916): 

".. . the confusion is not inherent, but rather arises from the conclusion that the 1 tfh 

Amendment provides for a hitherto unknown power of taxation; that is, a power to 

levy an income tax which, although direct, should not be subject to the regulation of 

apportionment applicable to all other direct taxes. And the far-reaching eflect of 

this erroneous assumption will be made clear by generalizing the many contentions 

advanced in argument to support it..." 



PECK v LOWE, 247 US 165,173 (1918): 

"The Sixteenth Amendment, although referred to in argument, has no real 

bearing and may be put out of view. As pointed out in recent decisions, it 

does not extend the taxing power to new or excepted subjects,. . . " 

DOYLE v. MITCHELL BROS., 247 U.S. 179,183 (1918): 

"An examination of these and other provisions of the Act (The 16" Amendment) 

make it plain that the lepislative purnose was not to tax propertv as such. or the 

mere conversion, of propertv, but to tax the conduct of the business of cornorations 

organized for profit upon the painful returns from their business operations. ff 

EISNER v MACOMBER, 252 US 189,205,206 (1920): 

"The ldh Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted " 

"As repeatedlv held. this did not extend the taxraxrnp power to new subjects. .." 

EVANS v GORE, 253 US 245,259 (1920): 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

B) Concerning "the Constitution" portion of the fraudulent statement, numbered 

3, in exhibit "A", stating that, "Congress used the power granted bv the 

Constitution and the Sixteenth Amendment and made laws rewiring all 

individuals to pay tam " As to the powers conferred or limited on taxation in 

the Constitution, i.e., the powers existing before the passage of the 1 6 ~ ~  

Amendment, POLLACK v FARMERS' LOAN & TRUST CO,, 157 US 



429, 583 (1895), addressed the issue of direct taxes and quoting the 

Constitution - "No capitation, or other direct, tax shall be laid, unless in 

proportion to the census.. .. " 
"As to the states and their municipalities, this (contributions to expense of 

government) is reached largely through the imposition of direct taxes. As to the 

federal aovernment, it is attained in part throuah excises and indirect taxes upon 

luxuries and consumtion aenerallv. to which direct taxation mav be added to the 

d e n t  the rule of apportionment allows. 

POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429,436 - 441 

(1895) on apportionment: 

'Representatives and direct taxes shall be apportioned among the several states 

which may be included within this Union, according to their respective numbers, 

which shall be determined by adding to the whole number of free persons, 

including those bound to service for a term of years, and excluding Indians not 

t a d ,  three-fifths of all other persons. ' This was amended by the second section of 

the fourteenth amendment, declared ratiJed July 28, 1868, so that the whole 

number of persorrs in each state should be counted, Indians not taxed excluded, 

and the provision, as thus amended, remains in force: The actual enumeration was 

prescribed to be made within three years after the first meeting of congress, and 

within every subsequent term of ten years, in such manner as should be directed" 

The enjoyment of the right to work and earn a living existed long before the 

establishment of governments, and was not taken away fiom citizens by this 

government. 

Knowlton v. Moore, 178 US 41,47 (1900): 

"Direct Tams bear upon persons, upon possession and the enjoyment of 

rights " 

Butcher's Union Co. v. Cresent City Co., 111 US 746,756 (1884): 

"It has been well said that 'the property which every man has in his own labor, as 

it is the original foundation of all other property, so it is the most sacred and 



inviolable. The patrimony of the poor man lies in the strength and dexterity of his 

own hands, and to hinder his emloving this strenptlr and dexteritv in what 

manner he thinks moper. without iniurv to his neighbor, is a plain violation of  this 

most sacred aropertv. It is a manifest encroachment upon the just liberty both of 

the workman and of those who might be disposed to employ him" 

The taxing powers granted by the Constitution and the intention of the signers 

of the Constitution could not be made clearer than expressed in POLLOCK: 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,583 (1895): 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing persons 

and property within any state through a majority made up from the other states." 

... In the construction of the constitution, we must look to the history of the times, 

and examine the state of things existing when it was framed and adopted 12 Wheat 

354; 6 Wheat 416; 4 Peters 431-2; to ascertain the old law, the mi'schief and the 

remedy. State of Rhode Island v. The State of Massachusdls, 37 US. 657 (1938). 

The "income tax" alleged to be imposed by law on the Plaintiffs, does not fall 

under the category of excise tax, as the corporate "income" tax does. 

nnrr v STONE TRACY, 220 US 107,151 (191 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of 

commodities within the country, upon licenses to pumue certain occupations, and 

upon coruorate mivileaes. .' Cooky, Const. Lim f h  ed 680." 

Pollock vs. Farmers' Loan and Trust Co., 157 US 429,629 (1895): 

"Excise' is deflned to be an inland imposition, sometimes upon the consumption of 

the commodity, and sometimes upon the retail sale; sometimes upon the 

manufacturer, and sometimes upon the vendor." 



The licenses of bar licensed attorneys and judges, and corporate privileges 

might be taxable under excise taxes, but no excise tax would be authorized on 

the salary, wage or compensation of occupations of "common right". 

Sims v. Ahrens, 167 Ark 557,271 S.W. 720,733 (1925): 

"fTlhe Legislature has no power to declare as a privilege and tax for revenue 

purposes occullations that are of common right, but does have the power to 

declare as privileges and tax as such for state revenue purposes those pursuits and 

occupations that are not matters of common right. .. " 

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943): 

54 state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution. " 

'Wlhis Court now has rejected the concept that constitutional rights turn upon 

whether a governmental benefit is characterized as a "right" or as a "vrivilege. ""' 
Sugarman v. Dougall, 413 U.S. 634, 644 (1973) (quoting Graham v. Richardson, 

403 U.S. 365,374 (1971))." ELROD v. BURNS, 427 U.S. 347,362 (1976). 

The US. Supreme Court ruled on the intent of Congress in 1913 after the 16" 

Amendment was passed: 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399, 417 

(1913): 

"Evidentlv Congress adopted the income as the measure of the tax to be imvosed 

with respect to the doing of  business in cowrate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefi presumably derived by such corporations from the current operations of the 

government. In Flint v. Stone Tracy Co. 220 U.S. 107,165, 55 S. L. ed 107, 419, 

31 Sup. Ct. Rep. 342, Ann, Cas. 1912 B. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution fiom measuring the taxation by the 



total income, although derived in part from prooertv which, considered bv itselL 

was not taxable. * 
"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Cbse that the income tax law of 18% amounted in effect to a 

direct tax upon property, and was invalid because not apportioned accordiw to 

pooulations, as prescribed by the Constitution. m e  act o f  1909 avoided this 

difJiculty by imposing not an income tax, but an excise tax uvon the conduct of 

business in a corporate ca~acitu. measurina, however. the amount of  tax bv the 

income of  the corporation. " 

"Whatever d&'jficulty there may be about a precise and scienfific definition 

of 'income,' it imports, as used here, something entirely distinct from 

principal or capital either as a subject of taxation or as a measure of the 

tax; convevinp rather the idea of  gain or increase arising from corporate 

activities " DOYLE v. MITCHELL BROS. CO. ,247 U.S. 179,185 (1918). 

Further confirmation of these rulings occurred in 1918 SOUTHERN 

PACIFIC case, stating that, an individual could only be taxed on the portion 

of earnings by the corporation and received by the individual. 

SOUTHERN PAC CO. v. LOWE, 247 U.S. 330,336 (1918): 

"(The) Income Tax Act of June 30, 1864 (chapter 173, 13 Stat, 223, 281, 282), 

under whkh this court held, in Collector v. Hubbard, 12 Wall 1, 16, that an 

individual was tawble upon his orooortwn of the earnin~s of the corporation 

although not declared as dividends. That decision was based upon the very special 

language of a clause of section 117 of the act (I3 Stat. 282) that 'the gains and 

profus of all companies, whether incorporated or partnership, other than the 

companies specified in this section, shall be included in estimating the annual 

gains, profus, or income of any person entitled to the same, whether divided or 

otherwise. '" 
In BRUSHABER, the Court remarked on the confusion that would multiply if 

the contentions of radical new taxing powers were acceded to: 



BRUSHABER v UNION PACIFIC R CO., 240 US 1,12 (1916): 

".. . the contentions under it (the ldh Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, thev would resuk in 

brinpinp the ~rovisions of the Amendment exemting a direct tax fiom 

a~~ortionment into irreconcilable conflict with the peneral requirement that all 

direct taxes be apvortionerl, ... This result, instead of simpliaing the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion. * 

It can only be concluded that the Supreme Court had only allowed that an 

indirect tax or excise tax was authorized on corporate privileges and licensed 

occupations, but nowhere allowed the imposition of a direct tax on 

occupations of "common right" without apportionment. That was the taxation 

power of the federal government, before and after the passage of the 1 6 ' ~  

Amendment. 

17) The Table Of Parallel Authorities, updated by the government agencies several 

times a year, shows that some Statutes or Code sections do not have the force or 

effect of law, since said statutes or code sections have not been implemented by 

the Secretary of the Treasury, by reason of an implementing regulation. The IRS 

falsely and fraudulently claims that IRC section 6012 requires every individual, 

with income above certain minimums, to file a return. Also see exhibit "B". 

A publication by the IRS called "Just the Facts" (see Exhibit "A") states, "The 

Truth: The tax law is found in Title 26 of the United States Code, Section 6012 

of the Code makes clear that only individuals whose income falls below a 

specij?ed level do not have to file returns." 

Yet, the Table Of Parallel Authorities does not contain an implementing 

regulation for IRC section 60 12 as the following excerpt shows. 
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The U.S. Supreme Court has ruled that regulations and statutes are so intertwined 

that the enactment of one does not impose any duty on any person unless the other 

is enacted or implemented. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In eflect, therefore, the construction of 

one necessarily involves the construction of the other. The charges in the information 

are founded on 1304 and its accompanying regulations, and the information was 

dismissed solely because its allegations did not state an offense under 1304, as 

amplzjied by the regulations. When the statute and regulations are so inextricably 

intertwined, the dismissal must be held to involve the construction of the statute." 

UNITED STATES v. MERSKY, 361 U.S. 431,438 (1960). 

In Bankers Assn. v. Shultz, 416 U.S. 21, 26, 94 S.Ct. 1494 (1974), the Court 

noted that the statutes entirely depended upon regulations: 

"(Wje think it important to note thal the Act% civil and criminal penalties 

attach only upon violation of regulations promulgated by the Secretary; if the 

Secretary were to do nothing, the Act itsecf would impose no penalties on 

anyone. " 

See also United States v. Reinis, 794 F.2d 506, 508 (9th Cir. 1986) (a person 

cannot be prosecuted for violating the currency reporting law unless he violates an 

implementing regulation); and United States v. Murphy, 809 F.2d 1427, 1430 (9th 



Cir. 1987) (the reporting act is not self-executing and can impose no reporting 

duties until implementing regulations have been promulgated). 

18) It can also be shown that the fraudulent statements contained in the IRS literature 

are false as shown by the Statutes At Large research by Charles F. Conces. There 

are no Statutes At Large that make every individual liable for the income tax. If it 

is necessary to produce additional evidence, Mr. Conces will present that research 

to this Honorable Court. 

Additionally, the language of IRC section 633 1 (a) specifically excludes Plaintiffs 

from levy authority, under that Code section. Plaintiffs rely on the U.S. Supreme 

Court ruling: 

"In the interpretation of statutes levying taxes it is the established rule not to extend 

their provisions, by implication, beyond the clear import of the language used, or to 

enlarge their operations so as to embrace matters not speciJically pointed out. In case 

of doubt they are construed most strongly against the government, and in favor of the 

citizen, United States v. Wigglesworth, 2 Story, 369, Fed Cas. No. 16,690; American 

Net & Twine Co. v. Worthington, 141 US. 468, 474 , 12 S. Sup. Ct. 55; Benziger v. 

United States, 192 US. 38, 55 , 24 S. Sup. Ct. 189." GOULD v. GOULD , 245 U.S. 

151,153 (1917). 

The burden is on the IRS to prove the material fact that there is, in fact, a Statute 

At Large that every individual is made liable by law for the income tax. 

Davila v Shalala: "The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testzB, that his testimony, if introduced, would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

2nd Issue Of Fraud: Definition Of "income" 

19) The word "income" is fraudulently and misleadingly used by the IRS, as meaning 

all wages, earnings, compensation, and remuneration of Plaintiffs. 



'Tncome is necessarilv the product of the joint efforts of  the state and the recipient of 

the income, the state furnishing the protection necessary to enable the recipient to 

produce, receive, and enjoy it, and a tax thereon in the last analysis is simply a portion 

cut from the income and appropriated by the state as its share. ..* S i m  v. Ahrens et aL, 

271 S W Reporter at 730. 

20)The Supreme Court ruled that the meaning of the word "income" had been 

definitely settled as late as l92l,8 years after the passage of the 16& Amendment. 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

"There would seem to be no room to doubt that the word 'income' must be given the 

same meanina in all of the Income Tax Acts of Comress that was given to it in the 

Coruoration Excise Tax Act, and what that meaning is has now become dejinitei'y 

settled by decisions of this Court. " 

"A reading of this portion of the statute (1909 corporation tax act) shows the purpose 

and design of Congress in its enactment and the subject-matter of its operation. It is at 

once apparent that its terms embrace coruorations and ioint stock comanies or 

associations which are organized for profit, and have a capital stock represented bt 

shares. Such joint stock companies, while dzxering somewhat from corporations, have 

many of their attributes and enjoy many of their privileges.." FLINT v. STONE 

TRACY CO., 220 U.S. 107,144 (1911). 

BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax 

Act of 1909, in the 16th Amendment, and in the various revenue a& subsequently 

passed " 

HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F'd 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress. without 

amortionrnent, tax that which is not income within the meaning of the 16th 

Amendment. " 

SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330,335 (1918): 



"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behauof the 

government that all receipts, everything that comes in, are income within the proper 

definition of the term 'gross income'. Certainlv the term 'income' has no broader 

meaning in the Income Tax Act of I913 than in that of 1909, and for the present 

puruose we assume there is no Werence in its meaning as used in the two acts. " 

2l)The word "income" cannot have any greater meaning than that meaning 

employed in the 1909 Corporate Excise Tax Act. The word "income" can not be 

employed as having any greater meaning in regard to federal taxing authority than 

that specified in SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330, 335 

(1918), HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 l?2d 575 

(1943), BOWERS vs. KERBAUGH-EMPIRE, 271 U.S. 170 (1926), Sims v. Ahrens 

et al., 271 SW Reporter at 730, and MERCHANTS' LOAN & TRUST CO. v 

SMLETANKA, 255 US 509 (1921). 

22)Plaintiffs have not received "income" as ruled by the U.S. Supreme Court, the 

highest authority in the land. Plaintiffs cannot state under oath that they received 

"income", such as required by a 1040 form, without perjuring themselves, unless 

Plaintiffs are engaged in a corporate activity. 

23) It can be shown that regulations promulgated by the Secretary of the Treasury do 

not, in themselves, create a legal obligation on the general public. Such 

regulations could only have the force and effect of law on the general public if 

they authoritatively reference an Internal Revenue Code section or Statute At 

Large. 

". . . we sympathize with the taxpayer who in fact relies upon what he accepts as 

an authoritative interpretation of the laws and of Treasury Publications. But 



nonetheless it is for Congress and the courts and not the Treasury to declare the 

law applicable to a given situation." (Carpenter v. United States 495 F 2d 175 

at 184). 

24) Additionally it can be shown, for instance, that IRC section 633 1, the section that 

authorizes collection by the IRS, does not have a corresponding regulation in Title 

26 of the Code Of Federal Regulations. Without such a regulation, the Internal 

Revenue Service has no authority to take collection actions under IRC 633 1, as 

has been done to Plaintiffs. Additionally, paragraph (a) of IRC 6331 shows that 

only federal employees are subject to levy under that code section. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the construction of 

one necessarily involves the construction of the other...When the statute and 

regulations are so inextricably intertwined, the dismissal must be held to involve the 

construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431, 438 

(1960). 

3rd Instance Of Fraud and Equivalence Of Fraud 

25)The Internal Revenue Service (also referred to as the IRS), acting through its 

agents, engaged in a fiaud and extortion scheme against the Plaintiffs. IRS acted 

outside of its l a h l  authority (ultra vires), and when Defendant's agents were 

confronted with such unlawful actions, Defendant's agents refbsed to respond to 

Plaintiffs, and consequently created the equivalence of wrongdoing and fiaud. See 

exhibit "B" for evidence of false and misleading statements by agents and agents' 

refusal to respond. 



"Silence can only be equated with fraud where there is a legal or moral duty to speak, 

or where an inquiry left unanswered would be intentionally misleading. . . We cannot 

condone this shocking behavior by the ZRT. Our revenue system is based on the good 

faith of the taxpayer and the taxpayers should be able to q e c t  the same from the 

government in its enforcement and collection activities." as. v. Tweel, 550 F.2d 297, 

299. See also U.S. v. Prudden, 424 F.2d 1021,1032; Carmine v. Bowen, 64 A. 932. 

Fraud Deceit, deception, artifice, or trickery operating prejudicially on the rights of 

another, and so intended, by inducing him to part with property or surrender some 

legal righL 23 Am J2d Fraud $ 2. Anything calculated to deceive another to his 

prejudice and accomplishing the purpose, whether it be an act, a word, silence, the 

suppression of the truth, or other device contrary to the plain rules of common honesty. 

23 Am J2d Fraud 8 2. An afJmatwn of a fact rather than a promise or statement of 

intent to do something in the future. Miller v S u m  241 111 521,89 NE 651. 

Additionally, IRS agents ignored the collection procedures of the Internal 

Revenue Manual, as quoted below, and thus violated the Plaintiffs' administrative 

Due Process through deception, fraud, and silence. See exhibit " E  for proof of 

fiaud and deception, by the omissions of selected paragraphs fiom IRC 633 1. The 

most notable omissions were paragraph (a) (limiting collections to federal 

employees) and paragraph (h) (limiting continuous levies to 15%) of IRC 6331. 

No assessments were made against the Plaintiffs and IRS agents refused to 

provide any certificates of assessment to Plaintiffs. 

"Before any seizure action is considered, the assessment will be fully explained 

and verified with the taxpayer. Also, any adjustinen& will be fully explained, 

and the taxpayer will be informed of hisher rights." 

"If the tawpayer claims the assessment is wrong or has additional information 

that could impact the assessment, it should be thoroughly investigated and 

resolved prior to proceeding with en forcement action. " 



26)The IRS and its agents consistently refused to honor the U.S. Supreme Court 

rulings that were presented to them, as presented in Exhibit "B", in disregard of 

the instruction in the Internal Revenue Manual 4.10.7.2.9.8 (05-14-1 999): 

"Importance of Court Decisions 

1. "Decisions made at various levels of the court system are considered to be 

interpretations of tax laws and may be used by either examiners or taxpayers to 

support a position. 

"Certain court cases lend more weight to a position than others. A case decided 

by the U.S. Supreme Court becomes the law of the land and takes precedence 

over decisions of lower courts. The Internal Revenue Service must follow 

Supreme Court decisions. For examiners, Supreme Court decisions have the 

same weight as the Code." 

27)The IRS has the burden to refute the material fact of fraud presented by the 

Plaintiffs. The IRS must do that by affidavit and admissible evidence. The IRS 

has refused to refute or dispute the facts presented by the Plaintiffs. Plaintiffs 

show in Exhibit "C" that such is the case. 

Daviia v Shalala: ''The law creates a presumption, where the burden is on a party to 

prove a material fact peculiarly within his knowledge and he fails without excuse to 

testla, that his testimony, ifintroduced, would be adverse to his interests. " citing Meier 

v CIR, 199 F 2d 392,396 (8th Cir. 1952) (quoting 20 Am Jur, Evidence Sec 190, page 

193. 

28) The IRS, acting through its employees, used the anonymity of the agency to send 

threatening and harassing unsigned letters to Plaintiffs, in an attempt to provide 

deniability for itself and its unlawful actions. 

Independent School District #639, Vesta v. Independent School District #893, 

Echo, 160 N.W.2d 686 (Minn. 1968): 



"To allow one to take offuial action simply by giving oral approval to a letter which 

h e s  not recite the action and which does not go out under one's name is to extend 

permissible delegation beyond reasonable bounds," 160 NW2d, at 689. 

"The petitioners stand in this litigation as the agents of the State, and they cannot 

assert their good faith as an excuse for delay in implementing the respondents' 

constitutional rights, when vindication of  those ridts has been rendered dificult or 

imossible bv the actions of other stale ofjicals. @. 15-16." COOPER v, AARON, 

358 U.S. 1 (1958) 

29) The IRS and its agents did not act as a reasonable person would act if codkonted 

with allegations of fiaud and equivalence of fraud. A reasonable person would 

dispute or explain the actions alleged to be fiaudulent. Silence by IRS agents in 

the face of allegations of fraud is the equivalence of consent. Under the rules of 

presumption: 

Rule 301 of thq Federal Rules of Evidence states; "... a presumption imposes on 

the party against whom it is directed the burden of proof [see Section 556(d)] of 

going forward with evidence to rebut or meet the presumption. " 

Damages 

30) The actions of the IRS and its agents, acting on the false and fiaudulent 

information provided in the official literature propagated by the IRS, was the 

proximate cause of damage to each Plaintiff. Plaintiffs will testify to this fact in 

the &davits that will be provided. 

31) Damages to Plaintiffs and their families were, generally speaking, but not 

necessarily limited to: 

a) pain, 

b) suffering, 



c) emotional distress, 

d) anxiety, 

e) seizure of property rights, 

f) illegal seizure of wages or property under "color of law", 

g) encumbrance of property, 

h) public humiliation, 

i) public defamation of character, 

j) encumbrance on Plaintiffs' freedom of movement, and 

k) loss of consortium. 

Each Plaintiff has filled out or will fill out an affidavit in which damages are 

stated in regards to said Plaintiff. These affidavits will be supplied to this 

Honorable Court. 

FIRST CAUSE OF ACTION 

VIOLATION OF PLAINTIFFS' 4th AMENDMENT RIGHTS 

32)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

33)Plaintiffs have been deprived of the Constitutional protections afforded to them, 

under the 4h Amendment to the U.S. Constitution, i.e., the right to be secure in 

their persons, houses, papers, and effects, by the Internal Revenue Service, which 

is a private corporation. Plaintiffs have been continually harassed, threatened with 

imprisonment, imprisoned, received illegal summons, and had their property 

taken, all under "color of law", for violation of a law that does not exist. The 

agents performing such actions did not have authority under law, to act in such a 



manner. The agents often pretended to have the authority of law (see exhibit "E") 

to force Plaintiffs to file a W-4 withholding agreement with their employers, 

when no such law or requirement exists (see exhibit "F"). The agents did not have 

a delegation of authority fiom the Secretary of the Treasury to do such things. 

This was accomplished by means of fraud, fear, threats, and intimidation forced 

on employers who feared the IRS. 

34)The IRS and its agents knowingly allowed the continuing illegal seizure of 

Plaintiffs' property rights in violation of Plaintiffs' unalienable Constitutional 

protections and rights under the 4'h Amendment, after being fully informed by the 

Plaintiffs as to the requirements, restrictions, and violations of US Constitutional 

taxing authority as expressed by the US Supreme Court rulings. 

"No state legislator or executive or judicial oflcer can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

35) The IRS and its agents had a duty to act and to speak when these violations were 

brought to their attention. See US v Tweel, 550 F.2d 297, 299. Also see US v 

Prudden, and Carmine v Bowen. The IRS and its agents did not act as a 

reasonable person would act. A reasonable person would respond by denying 

allegations of fiaud and extortion if the person thought he or the corporation was 

innocent. A reasonable person would present the documentation to show his 

authority. A reasonable person would have sought counsel from the attorneys or 

other responsible officials. The IRS and its agents remained silent and such 

silence is equivalent to fraud under such duty. Plaintiffs' constitutional rights and 



protections were clearly established during the time of correspondence and before 

any correspondences occurred. 

"... the Defendant then bears the burden of  establishing that his actions were 

reasonable, even though they might have violated the plaintirs constitutional rights." 

Benigni v. City of Hemet, 879 F.2d 473,480 (9th Cir. 1988). 

36) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiffs afidavit. 



SECOND CAUSE OF ACTION 

DEPRAVATION OF PLAINTIFFS' 5th and 14& AMENDMENT DUE 
PROCESS 

37) Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

38) The IRS and its agents violated the Due Process requirements of the 5" and 14 '~ 

Amendments by seizure of Plaintiffs' property and property rights, imprisonment 

and threats of imprisonment, lacking authority of law to do so. 

"No state legislator or executive or judicial oflier can war against the Constitution 

without violating his undertaking to support it." COOPER v. AARON, 358 U.S. 1 , 18 

(1958). 

39) The IRS and its agents violated the Due Process requirements of the 5" and 14'~ 

Amendments by refusing to answer the question of liability and other questions 

raised by Plaintiffs. See Exhibits "C" and "B". 

40) The IRS and its agents knowingly violated Plaintiffs' Due Process by continuing 

to make threatening statements and false allegations and allowing the continuing 

seizure of Plaintiffs' property rights in violation of Plaintiffs' unalienable 

Constitutional protections and rights under the 5" and 14 '~ Amendment Due 

Process requirement, after being fully informed by the Plaintiffs as to 1) 

Plaintiffs' underlying liability and 2) the unlawful procedures used in the filing of 

Notices of Federal Tax Lien on Plaintiffs' property title and consequent 

encumbrance and seizures of property. 



41) Plaintiffs, in some instances, as stated in affidavits, had their primary residences 

taken by the actions of IRS agents acting without a court order. Affidavits for 

such unlawful seizures will be provided. 

42) Plaintiffs, in some instances as stated in most of the affidavits, had their property 

and wages taken without a court order or writ fiom a court. Plaintiffs rely on the 

following U.S. Supreme Court rulings: 

SNIADACH v. FAMILY FINANCE CORP., 395 U.S. 337,342 (1969): 

uHeld: Wisconsin's prejudgment garnishment of wages procedure, with its obvious 

taking ofproperty without notice andprior hearing, violates the fundamentalprinciples 

of procedural due process. Pp. 333-3342. The Court goes on to say, "The idea of wage 

garnishment in advance of judgment, of trustee process, of wage attachment, or 

whatever it is called is a most inhuman doctrine. It compels the wage earner, trying to 

keep his family together, to be driven below the poverty level." "The result is that a 

prejudgment garnishment of the Wisconsin type may as a practical matter drive a 

wage-earning family to the wall. mere the taking of one's property is so obvious, it 

needs no extended argument to conclude that absent notice and a prior hearing (cJ 

Cue v. Armour Fertilizer Works, 237 US. 413, 423 ) this prejudgment garnishment 

procedure violates the fundamental principles of due process." 

FUENTES v. SHEVIN, 407 U.S. 67,68 (1972): Held: 

V. The Florida and Pennsylvania replevin provisions are invalid under the Fourteenth 

Amendment since they work a deprivation of property without due process of law by 

denying the right to a prior opportunity to be heard before chattels are taken from the 

possessor. Pp. 80-93. 

(a) Procedural due process in the context of these cases requires an opportunity for a 

hearing before the State authorizes its agents to seize property in the possession of a 

person upon the application of another, and the minimal deterrent effect of the bond 

requirement against unfounded applications for a writ constitutes no substitute for a 

pre-seizure hearing. Pp. 880-84. 



(b) From the standpoint of the application of the Due Process Clause it is immaterial 

that the deprivation may be temporary and nonfinal during the threeday post-seizure 

period a. 84-86." 

"Neither the history of the common law and the laws in severdl states prior to the 

adoption of the Bill of Rights, nor the case law since that time, justtttes creation of a 

broad exception to the warrant requirement for intrusions in furtherance of tax 

enforcement." G. M. LEASING CORP. v. UNITED STATES, 429 U.S. 338, 339 

(1977). 

"Our conclusion that the Court of Appeals correctly reversed the judgment of the 

District Court and remanded for further proceedings is forhped by the fact that 

construing the Act to permit the Government to seize and hold property on the mere 

good-faith allegation of an unpaid tax would raise serious constitutional problems in 

cases, such as this one, where it is asserted that seizure of assets pursuant td a jeopardy 

assessment is causing irreparable injury. This Court has recently and repeatedly held 

that, at least where irreparable injury may result from a deprivation of property 

pending final adjudication of the rights of the parties, the Due Process Clause requires 

that the party whose property is taken be given an opportunity for some kind of 

predeprivation or prompt post-deprivation hearing at which some showing of the 

probable validity of the deprivatwn must be malie. Here the Government seized 

respondent's property and contends that it has absolutely no obligation to prove that 

the seizure has any basis in fact no matter how severe or irreparable the injury to the 

taxpayer and no matter how inadequate his eventual remedy in the Tax Court." 

COMMISSIONER v. SHAPIRO, 424 U.S. 614,630 (1976). 

"The taxpayer can never know, unless the Government tells him, what the basis for the 

assessment is and thus can never show that the Government will certainly be unable to 

prevail We agree with Shapira " COMMISSIONER v. SHAPIRo, 424 U.S. 614,627 

(1976). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of Calgornia, 271 US 583. "Constitutional rights would be of little 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightjhot, 364 US 339,345. 

"...constitutional deprivations may not be justified by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

43)Plaintiffs, in some instances as stated in aEdavits, had bank accounts illegally 

seized without a writ or warrant. This was accomplished by the use of fear and 

implied threats against third party banks. 

In U.S. vs. O'Dell, 160 F2d 304, the court ruled, "The method for accomplishing 

a levy on a bank account is the issuing of warrants of distraint, the making of 

the bank a party, and the serving with notice of levy, copy of the warrants of 

distraint, and notice of lien." 

44) Other rulings relied on by the Plaintiffs concerning the deprivation of Due Process 

by the IRS follow: 

"We concluded that certain fundamental rights, safewarded bv the first eipht 

amendments a~ainst federal action, were also safeguarded against state action by the 

due process of law clause of the Fourteenth Amendment, and among them the 

fundamental right of the accused to the aid of counsel in a criminal prosecution." 

Grosjean v. American Press Co., 297 U.S. 233,243 -244 (1936). 

"We think the Court in Betts had ample precedent for acknowledging that w e  

guarantees of  the Bill of Ri~hts which are fundamental safewar& of lib- immune 

from federal abridament are equally protected against state invasion by the Due 

Process Clause of the Fourteenth Amendment. This same principle was recognized, 

explained, and applied in Powell v. Alabama, 287 US. 45 (1932)'; GGIDEON v. 

WAINWRIGHT, 372 U.S. 335,341 (1963). 

"Tire due process clause requires that every man shall have the protection of his day in 

court, and the benefit of the general law, a law which hears before it condemns, which 

proceeds not arbitrarily or capriciously, but upon inquiv, and renders juement only 



afler trial, so that every citizen shall hold his life, liberty, property and immunities 

under the protection of the general rules which govern society. Hurtado v. Califrnia, 

1 I0 US. 51 6, 535 , 4  S. Sup. Ct. 11 1. It, of course, tends to secure equality of law in the 

sense that it makes a required minimum of protection for every one's right of life, 

liberly, and property, which the Congress or the Legislature may not withhold Our 

whole system of law is predicated on the general fundamental principle of equality of 

application of the law. 'All men are euual before the law, ' 'This k a government of  laws 

and not of  men,' 'No man is above the law,' are all maxim showing the suirit in which 

Le~islatures, executives and courts are wected to make, execute and apply laws." 

TRUAX v. CORRIGAN, 257 U.S. 312 (1921). 

"It is true that no one has a vested right in any particular rule of the common law, but 

it is also true that the legislative power of a state can only be exerted in subordination 

to the fundamental principles of right and justice which the guaranty of due process in 

the Fourteenth Amendment is intended to preserve, and that a uurelv arbitrarv or 

cauricious exercise of  that vower wherebv a wronpfsrl and hialzlv injurious invasion of 

prouertv riphts. as here, is ~racticallv sanctioned and the owner striuved of all real 

remedv, is whollv at variance with those urinciuls" TRUAX v. CORRIGAN, 257 

U.S. 312,330 (1921). 

45) The IRS has no immunity as per the following court ruling: 

"Thus the guaranty was intended to secure equality of protection not only for all but 

against all similarly situated Indeed, protection is not protection unless it does so. 

Zmmunitv wanted to a class however limited, having the effect to deurive another class 

however limited of  a uersonal or urouertv ripht, is just as clear& a denial of  euual 

protection of  the laws to the latter class as i f  the immuniq were in favor ofl or the 

deprivation of right permitted worked against, a larger class." TRUAX v. 

CORRIGAN, 257 U.S. 312,332 (1921). 

46) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 



determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS and the 

return of homes that were seized illegally. 6) Order that the Internal Revenue 

Service immediately dismiss the offending IRS agents f?om employment without 

retirement or other benefits. 7) Order that all false documents be corrected. 8) In 

the event of the failure of the Defendants to answer the complaint within the 

required 20 days, order that the Defendants must pay each Plaintiff the amounts 

requested in each Plaintiffs affidavit. 

THIRD CAUSE OF ACTION 

DEPRIVATION OF PLAINTIFFS' CONSTITUTIONAL PROTECTIONS 

AND PROTECTIONS UNDER U.S. LAWS AGAINST ILLEGAL USE OF 

POSTAL SYSTEM 

47)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 



48) Plaintiffs were injured by the illegal use of the Constitutionally authorized Postal 

system. Plaintiffs have a right to honest usage of the Postal system by all users. 

The Constitution and laws of the United States do not authorize the use of the 

Postal system for fiaud and extortion, and forbids such use. Plaintiffs were 

deprived of Constitutional guarantees of lawful usage of the Postal system, by the 

commission of fiaud by IRS. 

49)Defendants attempted to commit extortion by the use of U.S. Postal service 

communications, which contained threatening, false, and hudulent documents. 

50) Defendants violated 18 USC 41 (Extortion and Threats), 18 USC 47 (Fraud and 

False Statements), and 18 USC 63 (Mail Fraud) and used the United States Postal 

Service to commit such acts. 

5 1) Defendants used the United States Postal Service to convey threats and demands 

for payment for an alleged debt that was not owed by Plaintiffs. Defendants 

violated 18 USC 47 and 18 USC 41 by conveying false documents through the 

mail and by making demands and threatening statements to Plaintiffs under the 

false pretense that Defendants had the authority to make such demands and threats 

to Plaintiffs, and under the false pretense that such authority was given to 

Defendants by the Secretary of the U.S. Treasury. 

52) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 



Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) Order that all 

false documents be corrected. 8) In the event of the failure of the Defendants to 

answer the complaint within the required 20 days, order that the Defendants must 

pay each Plaintiff the amounts requested in each Plaintiff's affidavit. 

FOURTH CAUSE OF ACTION 

DEFAMATION OF CHARACTER and DEPRIVATION OF ORDINARY 

BUSINESS TRANSACTIONS 

53)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were hlly stated herein. 

54) Plaintiffs have suffered continual defamation of character by the IRS under "color 

of law" and have consequently been deprived of their good names and reputation, 

which are necessary for the conduct of everyday activities. Employers, neighbors, 

fiiends, acquaintances, businesses, banks, business associates, and others have 

been fraudulently told that Plaintiffs are violating law. Plaintiffs' privacy has been 

violated by placing Plaintiffs' names on the public record as being outside the 



law. The Protections of the Constitution and the laws of the United States forbid 

the taking of Plaintiffs' lives, livelihood, and good names under "color of law". 

55) Plaintiffs have a right to maintain their good names, which are necessary for their 

livelihood, and have protections, under the laws of the United States and their 

respective states, against defamation of character. The IRS in willful and callous 

disregard of those laws, did defame the characters and reputations of Plaintiffs, 

and thereby deprived Plaintiffs of their livelihood. The IRS had a duty to observe 

the laws of the United States and the several states, in regards to defamation of 

character. 

56) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 



the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

FIFTH CAUSE OF ACTION 

DEPRIVATION OF RIGHT TO WORK AND SUSTAIN THEIR 

FAMILIES 

57)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fblly stated herein. 

58) Plaintiffs had their rights to unhindered and unfettered employment taken from 

them or seriously compromised by use of fiaud and deception. 

"The common business and callings of life, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time 

immemorial, must therefore be free in this country to all alike upon the same 

conditions. The right to pursue them, without I d  or hinderance, except that which is 

applied to all persons of the same age, sex, and condition, is a distinguishing privilege 

of citizens of the United States, and an essential element of that freedom which they 

claim as their birthright. It has been well said that 'the property which every man has 

in his own labor, as it is the original foundation of all other property, so it is the most 

sacred and invwlable. The patrimony of the poor man lies in the strength and dexterity 

of his own hands, and to hinder his employing this strength and dexterity in what 

manner he thinks proper, without injury to his neighbor, is a plain violation of this 

most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Unwn Co. v. 

Cresent Citv Co., I l l  US 746, 757 (1884). 

"It has long been established that a State may not impose a penalty upon those who 

exercise a right guaranteed by the Constitution. Frost & Frost Trucking Co. v. 

Railroad Comm'n of California, 271 U.S. 583 . "Constitutional rights would be of little 



value if they could be. . . indirectly denied," Smith v. Allwright, 321 US. 649, 664, or 

"manipulated out of existence." Gomillion v. Lightfoot, 364 US. 339,345. 

"...constitutional deprivations may not be justiped by some remote administrative 

benefit to the State. Pp. 542-544." HARMAN v. FORSSENIUS, 380 U.S. 528, 540 

(1965). 

59) Plaintiffs have had their right to support and sustain their families and dependent 

children, taken away completely or seriously compromised by the IRS through 

fiaud, deception, and threats under "color of law". Plaintiffs and their helpless 

spouses and children were denied the services and support of the right to engage 

in occupations of "common right" to sustain their lives. The Constitution affords 

protections of our lives and property and rights. The Internal Revenue Manual 

also states that there is no requirement to withhold by private employers and other 

entities (see exhibit "F"). The IRS transgressed these protections. 

Redfield v. Fisher, 135 Or. 180,292 P. 813,819 (Ore. 1930): "The individual, unlike 

the corporation, cannot be t m d  for the mere privilege of existing. The corporation is 

an artzpcial entity which owes its &tence and charter powers to the state; but & 
individual's rights to live and own ~rouertv are natural rights for the eniovment of  

which an excise cannot be imosed " 

Jerome H. Sheip Co. v. Amos, 100 Fla. 863,130 So. 699,705 (1930): '2 man tj. free to 

lay hand upon his own property. To acquire and possess property is a right, not a 

privilege ... The right to acquire andpossess property cannot alone be made the subject 

of an excise .... nor, generally speaking, can an mcise be laid upon the mere right to 

possess the fruits thereof, as that right is the chief attribute of ownership." 

Jack Cole Co. v. MacFarland, 337 S.W.2d 453,455-56 (Tenn. 1960): "Reali.aing and 

receiving income or earnings is not a privilege that can be tmd...Since the right to 

receive income or earnings is a right belonging to every person, this right cannot be 

t m d  as a privilege. '" 



"Zncome is necessarily the product of the joint efforts of the state and the 

recipient of the income, the state furnishing the protection necessary to enable 

the recipient to produce, receive, and enjoy it, and a tax thereon in the last 

analysis is simply a portion cut from the income and appropriated by the state as 

its share.. . " Sims v. Ahrens et a& 2 71 S W Reporter at 730. 

60) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives andlor explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents from employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 



SIXTH CAUSE OF ACTION 

DEPRAVATION OF CONSTITUTIONAL PROTECTIONS AGAINST A 

DIRECT TAX WITHOUT APPORTIONMENT 

61)Plaintiffs incorporate by reference paragraphs 1 through 31 into this cause of 

action as if they were fully stated herein. 

62) Plaintiffs were deprived of their rightful protections against having a direct tax 

levied on them without the "apportionment" provision. This deprivation was 

accomplished by means of threats and implied threats to third parties, such as 

employers. Under "color of law", the IRS claimed the authority to levy a direct 

tax on Plaintiffs without "apportionment" as being authorized by the 16 '~  

Amendment. This was in direct contradiction to U.S. Supreme Court rulings such 

as the following: 

"Thus, in the matter of taxation, the constituhuhon recognizes the two great 

classes of direct and indirect taxes, and lays down two rules by which their 

imposition must be governed, namely, the rule of apportionment as to direct 

taxes, and the rule of uniformity as to duties, imposts, and excises.." Pollock, 

157 US 429,556 (1 895). 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the ldh 
Amndmnt provides for a hitherto unknown power of t (~~~(~t ion;  that is, a power to levv 

an income tax which, althou~h direct, should not be subject to the reaulation of 

amortionment w~licable to all other direct tams. And the far-reaching effect of this 

erroneous assumtion will be made clear by generalizing the many contentions 

advanced in argument to support it.. . " 



63) WHEREFORE, PLAINTIFFS REQUEST the following of this Honorable 

Court; 1) Allow a reasonable period of Discovery to determine the full extent of 

violation of laws by Defendants, 2) Allow a reasonable period of Discovery to 

determine whether there were any accomplices to the Defendants, 3) Allow a 

reasonable period of Discovery to determine the motives and/or explanations of 

Defendants. 4) Schedule a jury trial in this action, after Discovery, so that such 

jury (a) may determine the liability of Defendants, (b) make a determination as to 

the reasonableness of the claim of each Plaintiff for damages, punitive damages, 

plus expenses, costs, and lawyer fees that have been suffered by each Plaintiff and 

Plaintiffs family, and (c) make any necessary modifications to each Plaintiffs 

claim for damages as the jury may see as fit and proper. 5) Order the immediate 

removal of all liens and levies placed on all Plaintiffs' property by the IRS. 6) 

Order that the Internal Revenue Service immediately dismiss the offending IRS 

agents fiom employment without retirement or other benefits. 7) In the event of 

the failure of the Defendants to answer the complaint within the required 20 days, 

order that the Defendants must pay each Plaintiff the amounts requested in each 

Plaintiffs affidavit. 

Signatures of Plaintiffs will be provided in the affidavits, giving their acknowledgement 

and willing participation in this class action lawsuit. Plaintiffs all are agreed that an 

appointed spokesperson shall speak on their behalf, whenever required. Plaintiffs chose 

not to be represented by a lawyer at this time. 

Bursten v. US, 395 f 2d 976,981 (5th. Cir., 1968), "We must note here, as matter of judicial 

knowledge, that most lawyers have only scant knowledge of the tax laws." 

44 



Plaintiffs are all agreed that the appointed spokesperson shall be Charles F. Conces. 

Signature of Plaintiff, Charles F. Conces, is affixed herein, as confirmation that this 

complaint and brief are done with full intent to observe court rules and as confirmation 

that the information contained herein is true and correct to the best of his knowledge. 

Date: 

Signature: 

Charles F. Conces 

Notary: The above signed has presented himself before me and has properly 

identified himself. The above signed presents this Complaint, Demand for Jury 

Trial, and Brief In Support for notarization. 



BRIEF IN SUPPORT 

At one point in history, most educated men believed that the world was flat. Today, many 

lawyers and judges believe that the Amendment conferred a new taxing power on the 

federal government. The second erroneous belief is the subject of this lawsuit. 

The taxing authorities are listed in the United States Constitution. The taxing authorities 

are clarified and explained by the United States Supreme Court. 

In 1864, a tax act was passed that authorized taxation on an individual's portion of 

corporate earnings. The act did not impose a tax on the non-corporate portion of the 

individual's earnings. 

" (The) Income Tax Act of June 30, 1864 (chapter 173,13 St& 223,281,282), under which 

this court held, in Collector v. Hubbard 12 Wall. I, 16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividends. That decision 

was based upon the very special language of a clause of section 117 of the act (13 Stat. 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies spec@ed in this section, shall be included in estimating the annual gains, 

profits, or income of any person entitled to the same, whether divided or otherwise" 

SOUTHERN PAC CO. v. LOWE ,247 U.S. 334 335 (1918). 

In Butcher's Union, the 10 years prior to Pollack, i.e. 1894, the U.S. Supreme Court 

ruled: "The common business and callings of lye, the ordinary trades andpursuits, which are 

innocuous in themselves, and have been followed in all communities from time immemorial, 

must therefore be free in this country to all alike upon the same cond2ions. The right to pursue 

them, without let or hinderance, except that which is applied to all persons of the same age, 

sex, and condition, is a distinguishing privilege of citizens of the United States, and an 

essential element of that freedom which they claim as their birthright. It has been well said that 

'the property which every man has in his own labor, as it is the original foundation of all other 

property, $0 it is the most sacred and inviolable. The patrimony of the poor man lies in the 



strength and d-erity of his own hands, and to hinder his employing this strength and 

dexterity in what manner he thinks proper, without injury to his neighbor, is a plain violation 

of this most sacred property. It is a manifest encroachment upon the just liberty both of the 

workman and of those who might be disposed to employ him" Butcher's Union Co. v. Cresent 

City Co., 11 1 US 746 (1884). 

Taxation Key, West 53 - "The legislature cannot name something to be a taxable privilege 
unless it is first a privilege." 

Taxation Key, West 933 - "The Right to receive income or earnings is a right belonging to 
every person and realization and receipts of income is therefore not a "privilege that can be 
taxed". 

"The court held it unconstitutional, saying: 'The right to follow any lawful vocation and to 

make contracts is as completely within the protection of the Constitution as the right to hold 

property free from unwarranted seizure, or the liberty to go when and where one will, One of 

the ways of obtaining property is by contract. The right, therefore, to contract cannot be 

infringed by the legislature without violating the letter and spirit of the Constitution. Every 

citizen is protected in his right to work where and for whom he will. He may select not only his 

employer, but aho his associates." COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). * 

"any officer, agent, or receiver of such empIoyer, who shall require any empIoyee, or any 

person seeking employment, as a condition of such employment, to enter into an agreement, 

either written or verbal, ... or shall threaten any employee with loss of empIoyment, or shall 

unjustly discriminate against any employee . . . is hereby declared to be guilty of a 

misdemeanor, and, upon conviction thereof. . . shall be punished for each oflense by a 

fine...". COPPAGE v. STATE OF KANSAS, 236 U.S. 1 (1915). 

As recently as 1943, the U.S. Supreme Court ruled: 

'?I state may not impose a charge for the enjoyment of a right granted by the Federal 

Constitution. " MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 US 105, at 

113; 63 S Ct at 875; 87 L Ed at 1298 (1943). 



A look at POLLOCK is crucial because, as Plaintiffs shall show this Honorable Court, 

the Plaintiffs in this lawsuit fall under the ruling of POLLOCK and not under the 1 6 ~  

Amendment. 

In POLLACK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895), addressed the 

issue of direct taxes. The Court quoting the Constitution: "No capitation, or other direct, 

tax shall be laid, unless in proportion to the census.. .. " And, 

"As to the states and their municipalities, this (contributions to expense of government) is 

reached largely through the imposition of direct taxes. As to the federal zovernment, it is 

attained in part throwh excises and indirect taxes upon luxuries and consumtwn ~enerallv, 

to which direct taxation ma, be added to the extent the rule of apuortrrtronment allows." 

POLLOCK stated, "..,.that such tax is a direct tax, and void because imposed without regard 

to the rule of apportionment; and that by reason thereof the whole law is invalidated" It is 

also stated in the U.S. Constitution: Ariicle 1, see. 9, "No Cauitation, or other direct, 

Tax shall be laid, unless in proportion to the Census or Enumeration herein before 

directed to be taken. " These two prohibitions and limitations on federal taxing authority 

were never repealed and remain in force in the main body of the Constitution. 

Pollock also stated the intention of the fkamers of the Constitution: 44Nothing can be 

clearer than that what the constitution intended to guard against was the exercise by 

the general government of the power of directly taxing persons and property within any 

state through a majority made up from the other states.'' Pollock vs. Farmers' Loan 

and Trust Co., 157 US 429,582 (1895). 



POLLOCK also ruled that the Constitution clearly recognized the two classes of taxation: 

"Thus, in the matter of taxcztwn, the constitution recognizes the two great classes of 

direct and indirect taxes, and lays down two rules by which their imposition must be 

governed, namely, the rule of apportionment as to direct taxes, and the rule of 

uniformity as to duties, imposts, and excises." Pollock, 157 US 429,556 (1895). 

"From the foregoing it is apparent (I) that the distinction between direct and indirect 

taxation was well understood by the framers of the constitution and those who adopted 

it; (2) that, under the state system of taxation, dl taxes on real estate or personal 

property or the rents or income thereof were regarded as direct taxes; (3) that the rules 

of apporiunment and uof urtifim'ty were adopted in view of that distinction and those 

systems.. . " Pollock, 157 US 429, 573. 

The notion that a federal income tax where one person pays one amount and another 

person pays nothing, was ruled against by POLLOCK as having violated 

"apportionment". 

"The income tax law under consideration is marked by discriminating features which 

affect the whole law. It discriminates between those who receive an income of $4,000 

and those who do nok It thus vitiates, in my judgment, by this arbitrary discrimination, 

the whole legislation. " Pollock, 157 US 429,595. 

Butcher's Union and Pollock were in complete agreement and not in contradiction. This 

was in sum, the relevant taxing authority that was in existence in 1895. 

In 1909, the Corporate Excise Tax Act was passed and the U.S. Supreme Court ruled that 

this met the requirements of the U.S. Constitutional. There can be no question that the 

1909 tax was passed to imposed on corporations, an "income tax", placed on the privilege 



of incorporation, and fell under the category of excise tax, and therefore was an indirect 

tax, not subject to the rule of "apportionment". Plaintiffs are not subject to excises laid on 

corporate privileges. 

In 191 1, the U.S. Supreme Court confirmed the taxing authority on corporate privileges 

in FLINT v STONE TRACY, 220 US 107 (1 91 1): 

"Excises are 'taxes laid upon the manufacture, sale, or consumption of commodities 

within the country, upon licenses to pursue certain occupations, and upon comorate 

privileges. ' Cooley, Const. L i m  P ed 680. " 

In 1913, STRATTON'S INDEPENDENCE addressed the intent of congress in passing 

the 1 6 ~  Amendment, while also addressing the corporate excise tax act of 1909. 

STRAITON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of  the tax to be imposed with respect 

to the doing of business in corporate form because it desired that the excise should be imposed, 

approximately at least, w13h regard to the amount of benefit presumably derived by such 

corporations from the current operaiions of the government. In Flint v. Stone Tracy Co. 220 

U.S. 107,165,55 S. L. ed 107,419,31 Sup. Ct. Rep. 342, Ann. Cas. 1912 B. 1312, it was held 

that Congress, in exercising the right to tax a legitimate subject of taxation as a franchise (231 

U S  399, 41 71 or privilege, was not debarred by the Constitution from measuring the taxation 

by the total income, although derived in part from proper@ which, considered bv itself, was not 

taxable. " 

"As has been repeatedly remarked, the cornoration tax act of 1909 was not intended to be and 

is not, in anv proper sense, an income tax law. This court had decided in the Pollock Case that 

the income tax law of 1894 amounted in eflect to a direct tax upon property, and was invalid 

because not apportioned accordina to populations, asprescribed by the Constitutiom The act of 

1909 avoided this difficulty by imposing not an income taw, but an excise tax upon the conduct 

of business in a corporate capacity, measuring, however, the amount of tax by the income of 

the corporation. " 



STRATTON'S went on to say that corporations receive a government conferred benefit 

and that such benefit could be taxed as a corporate privilege. 

"Corporations engaged in such business share in the benefits of the federal government, and 

ought as reasonably to contribute to the support of that government as corporations that 

conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for the purpose 

of measuring the amount of the tam" 

In 1916, the U.S. Supreme Court confirmed once again that the 1 6 ~  Amendment 

conferred no new taxing powers in its ruling in STANTON v BALTIC h4INING CO., 

240 US 103 (1916): 

"Not being within the authority of the I @  Amendment, the tax is therefore, within the ruling 

of Pollack... a direct tax and void for want of compliance with the regulation of 

apportionment. " 

". . .it manifestly disregardr the fact that by the previous ruling it was settled that the provisions 

of the ldh ~mendment conferred no new power of taxation.." 

". . .it was settled in Stratton's Independence.. . that such tax is not a tax upon property.. . 
true excise levied on the result of the business.." 

Also in 1916, the U.S. Supreme Court confirmed prior rulings on the 16" Amendment: 

BRUSHABER v UNION PACIFIC R CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the I @  

Amendment provides for a hitherto unknown power of taxation; that is, a power to levy an 

income tax which, although direct, should not be subject to the regulation of apportionment 

applicable to all other direct taxes. And the far-reaching effect of this erroneous assumption 

will be made clear by generalizing the many contentions advanced in argument to support 

it ..." 
BRUSHABER went on to rule on the purpose of the 16" Amendment and the necessity 

of maintaining and harmonizing the 16'~ Amendment with the "apportionment" 

requirements: 



"...the whole purpose of the Amendment was to relieve all income taxes when imosed from 

wmrtwnment from a consideration of the source.. . " 
"...on the contrary shows that it was drawn with the object of maintaining the limitations of 

the Constitution and harmonizing their operation," 

In 1918, the High Court confirmed prior decisions in PECK v LOWE, 247 US 165 

(1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or excepted 

subjects.. . " 

In 1918, the U.S. Supreme Court once again addressed taxation authorized under the 1 6 ~ ~  

Amendment. 

(The) Income Tax Act of June 30, 1864 (chapter 173, 13 St& 223,281,282), under which 

this court held, in Collector v. Hubbard, 12 WalL 1,16, that an individual was taxable upon his 

proportion of the earnings of the corporation although not declared as dividends. That decision 

was based upon the very special language of a clause of section 11 7 of the act (13 Stat, 282) 

that 'the gains and profits of all companies, whether incorporated or partnership, other than 

the companies specijied in this section, shall be included in estimating the annual gains, 

prom, or income of any person entitled to the same, whether divided or otherwise.' The act of 

1913 contains no similar language, but on the contrary deals with dividends as a particular 

item of income, leaving them free from the normal tax imosed upon individuals. subjecting 

them to the praduated surtaxes onlv when received as dividends (38 Stat 167, paragraph B), 

and subjecting the interest of an individual shareholder in the undivided gains and profits of 

his corporation to these taxes only in case the company is formed or fraudulently availed of for 

the purpose of preventing the imposition of such tax by permitting gains and profits to 

accumulate instead of being divided or distrbuted" SOUTHERN PAC CO. v. LOWE ,247 

U.S. 330 (1918). 

In Doyle v. Mitchell Bros., 247 U.S. 179 (191 8): 

"An examination of these and other provisions of the Act (Tlre I@ ~mendment) make it plain 

that the legislative purpose was not to tax property as such, or the mere conversion of property, 

but to tax the conduct of the business of corporations organized for profit upon the gainful 

returns from their business operations. " 



SOUTHERN PACIFIC CO. v. LOWE, 247 U.S. 330 (1918) ruled that everything that 

comes in, cannot necessarily be included in "income": 

"We must reject in this case, as we have rejected in cases arising under the Corporation Excise 

Tax Act of 1909, the broad contention submitted on behalf of the government that all receipts, 

everything that comes in, are income within the proper definition of the term 'gross income'. 

Certainly the term 'income' has no broader meaning in the Income Tax Act of 1913 than in 

that of 1909, and for the present purpose we assume there is no dgference in its meaning as 

used in the two acts." 

In EISNER v MACOMBER, 252 US 189 (1920), the High Court confirmed prior rulings: 

"The l d h  Amendment must be construed in connection with the taxing clauses of the original 

Constitutwn and the eSfect attributed to them before the amendment was adopted" 

"As repeatedly held, this did not extend the taxing power to new subjects.. . " 
"...it becomes essential to distinguish between what is and is not 'income', as the term is there 

used. " 

"...we find little to add to the succinct definition adopted in two cases arising under the 

Corporation Tax Act of 1909.. . (Stratton's and Doyle)" 

EISNER v MACOMBER also ruled that congress may not change the definition of 

"income": 

"In order, therefore, that the clauses cited from article 1 of the Constitution may have proper 

force and effect, save only as modzped by the amendment, and that the latter also may have 

proper effect, it becomes essential to distinguish between what is and what is not 'income,' as 

the term is there used, and to apply the distinction, as cases arise, according to truth and 

substance, wirhout regard to form Conaress cannot bv anv definirwn it mav ado~t conclude 

the matter. since it cannot bv lepislation alter the Constitution, from which alone it derives its 

power to legislate, and within whose limitations alone that power can be lawfully exercised" 

In 1920, the U.S. Supreme Court ruled on the compensation as being not subject to tax in 

EVANS v GORE, 253 US 245 (1920): 



"If the tax in respect of his compensation be prohibited, it can find no justfwation in the 

taxation of other income as to which there is no prohibition; for, of course, doing what the 

Constitution permits gives no license to do what it prohibits." 

EVANS mher  ruled that the 1 6 ~ ~  Amendment did not authorize new taxing powers over 

subjects and the government agreed that this was so: 

"Does the Sixteenth Amendment authorize and support this tax and the attendant diminution; 

that is to say, does it bring within the taxing powers subjects theretofore axepted? The court 

below answered in the negative; and counsel for the government say: 'It is not, in view of 

recent decisions, contended that this amendment rendered anything taxable as income that was 

not so taxable before'." 

INCOME 

In 1921, the U.S. Supreme Court ruled on the definition of the word "income" in 

MERCHANTS' LOAN & TRUST CO. v SMIETANKA, 255 US 509 (1921): 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, but a 

definition of the word 'income' was so necessary in ikF administration..." 

'Tt is obvious that these decisions in principle rule the case at bar &'the word 'income' has the 

same meaning in the Income Tax Act of 1913 that it had in the Corporation Excise Tax Act of 

1909, and that it has the same scope of meaning was in eflect decided in Southern Pacijic v 

Lowe ..., where it was assumed for the purpose of decision that there was no dzxerence in its 

meaning as used in the act of 1909 and in the Income Tax Act of 1913. There can be no doubt 

that the word must be given the same meaning and content in the Income Tax Acts of 1916 and 

191 7 that it had in the act of 1913. m e n  we add to this, Eisner v Macomber...the definition of 

'income' which was applied was adopted from Stratton's Independence v Howbert, supra, 

arising under the Corporation Excise Tax Act of 1909... there would seem to be no room to 

doubt that the word must be given the same meaning in all the Income Tax Acts of Congress 

that was &en to it in the Cornoration Excise Tax Act, and that what that meaning is has now 

become definitely settled by decisions of this Court." 

The High Court, in SMIETANKA, seemed as if it had become exasperated that the 

question of the definition of the word "income" had repeatedly been raised. 



The word "income" has been wronghlly used by the IRS, as including the wages, 

compensation, or earnings of the Plaintiffs, when not engaged as a corporate enterprise. 

The general public, being unaware of the legal definition of "income", has been misled 

into a wronghl use of the word and has been also misled into believing that they had 

"income', although not participating in a government conferred corporate benefit. 

Once again in Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"Income has been taken to mean the same thing as used in the Corporation Excise Tax Act of 

1909, in the 16th Amendment, and in the various revenue acts subsequently passed " 

In 1943, HELVERING v. EDISON BROTHERS' STORES, 8 Cir. 133 F2d 575 (1943) 

ruled on the limitation of the definition of "income": 

"The Treasury cannot by interpretive regulation make income of that which is not income 

within the meaning of the revenue acts of Congress, nor can Conzress, without a~~ortionment, 

tax that which is not income within the meaning of the 16th Amendment." 

As late as 1960, the U.S. Supreme Court ruled in FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment and payment, not upon distraint. " 

The definition of distraint in the legal dictionary, "to seize a person's goods as security 

for an obligation." 

In 1976, in U.S. v. BALLARD, 535 F2d 400: "Gross income and not 'gross receipts' is 

the foundation of income tax liability.. . " BALLARD gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue Code." At 

404, BALLARD further ruled that "... 'gross income' means the total sales, less the cost of 

goods sold, plus any income from investments and from incidental or outside operations or 

sources." 

Thus, it is shown by these U.S. Supreme Court rulings that the Plaintiffs, in this action, 

did not have "income" as the meaning of the word is intended in the 1 6 ~  Amendment. 

INESCAPABLE CONCLUSIONS 

.The individual income tax is a direct tax subject to apportionment. 



.The corporate 'income' tax is an indirect tax (excise tax), not subject to apportionment. 

Plaintifls are not subject to excises laid on  corporate privileges. 

.The 16'~ amendment only applies to 'income' as defined by the US Supreme Court, as 

pertaining only to corporations and government conferred privileges. 

.Occupations of "common right" cannot be hindered and are rights of freedom necessarily 

covered by the common law of the US. Constitution. 

b The word 'income' is not deJined in the Internal Revenue Code. 

b The 16* amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage of the lbth 

amendment as were existent before the passage. 

b The IRS agents are guilty of fiaud by refusing to respond to questions from Plaintiffs, 

according to court ruling precedence. 

b The 16'~ amendment kept the corporate excise tax in the category of indirect tax and did not 

affect the apportionment requirement of the Constitution. 

Former IRS Agent, Tommy Henderson, testified before the Senate and this was reported 

by the National Center for Public Policy: 

Even the Powerful Can Be Victims of Abuse 
By National Center for Public Policy Research 
CNSNews.com Special 
May 13,2003 

(Editor's Note: The following is the 46th of 100 stories regarding government regulation from the 
book Shattered Dreams, written by the National Center for Public Policy Research. 
CNSNews.com will publish an additional story each day.) 

"IRS manaaement does what it wants, to whom it wants, when it wants, how it wants with almost 
comdete immunitv," retired Internal Revenue Service official Tomrnv Henderson told the U.S. 
Senate Finance Committee. (Empahsis Added) 

One of Henderson's agents attempted to frame former U.S. Senate Majority Leader Howard 
Baker, former U.S. Representative James H. Quillen and Tennessee prosecutor David Crockett 
on money-laundering and bribery charges, apparently in an attempt to promote his own career. 
When Henderson attempted to correct the abuse, it was Henderson, not the agent, who lost his 
job. 

"What I had uncovered was an attempt to create an unfounded criminal investigation on two 
national political figures for no reason other than to redeem this agent's own career and ingratiate 
himself with his supervisors," Henderson testified. Henderson attempted to reign in the rogue 
agent by taking away his gun and his credentials, but he failed. The agent, Henderson told the 
committee, had a friend in IRS upper management. 

In fact, Henderson was told that management had lost confidence in him. He believed that if he 



did not resign, he would be fired. Henderson resigned. "I had violated an unwritten law. I had 
exposed the illegal actions of another agent," Henderson testified. 

Eventually, the agent was fired - but not for illegal actions within in the IRS. He was arrested on 
cocaine charges and subsequently fired because the arrest was public knowledge. 

Sources: Testimony of Tommy Henderson to the Senate Finance Committee, the Washington 
Post 

Copyright 2003, National Center for Public Policv Research 

Plaintiffs disagree with the conclusions of Tommy Henderson that the IRS can violate the 

law with impunity. This Honorable Court should agree with Plaintiffs as a matter of 

Constitution and law. 

Signed: 

Charles F. Conces 

Dated: 

Notary: The above signed has presented himself before me and has properly identified 

himself and signed in my presence. 



REPORT CONCERNING LIABILITY OF CERTAIN US CITIZENS IN 
REGARD TO FEDERAL INCOME TAXES. 

The First Consideration - The Constitution 
The Constitution of the United States forbids the imposition by the 

federal government, a direct tax without apportioning it in accordance with 

the census. The first thing to consider then, is what constitutes a direct tax 

and what apportionment means. 

The subject of what constitutes a direct tax has been addressed by the 

Supreme Court in several cases. We'll examine these cases and examine 

what the Court said concerning Me 1bh Amendment. 

It must first be understood that there are some basic principles of law. 

One important principle is that because a case is old, does not mean that it 

is invalid or not reliable. It is exactly the opposite. An old case, which has 

never been successfully challenged nor overturned, is the best of all cases 

as having withstood the test of time. 

There are other principles, which must be considered ... such as... a 

person does not have to do what an IRS agent tells him to do, he only has 

to do what the law tells him to do. The law is expressed by Constitution, 

court ruling, statute, and regulation. The lowest on the pecking order is 

regulation. In order for a regulation to have the force and effect of law, it 

must cite a statute on which it is based. 

"The result is that neither the statute nor the regulations are complete without the 

other, and only together do they have any force. In effect, therefore, the 

construction of one necessarily involves the construction of the other. The 

charges in the information are founded on 1304 and its accompanying 

regulations, and the information was dismissed solely because its allegations did 

not state an offense under 1304, as amplified by the regulations. When the statute 

and regulations are so inextricably intertwined, the dismissal must be held to 



involve the construction of the statute." UNITED STATES v. MERSKY, 361 U.S. 431 

(1960). 

Sometimes a regulation is overturned by a court ruling on the basis that 

the regulation did not properly reflect the statute. There are 3 types of 

regulations; Interpretive, Procedural, and Legislative. An agency can have 

a regulation demanding that employees shine their shoes or wash their 

hands. These obviously would not have the force and effect of law but 

would only be a condition of employment. There are also interpretive 

regulations that guide the employees in their work. The last type of 

regulation is the legislative regulation, which has the force and effect of law 

by the citation of a statute or ruling on which it is based. At the end of each 

regulation, you will see a number of citations, such as a Treasury 

Department Decision, etc. The regulation must cite a statute, such as IRC 

sec. 6331, in order to have the force and effect of law and application to the 

general public. 

So one of the main considerations which must become a part of your 

thinking would be to question any statement made by an IRS agent or 

government official as to whether a regulation has the force and effect of 

law. A Supreme Court case states a principle which, you would do well to 

remember. ..that is, if you accept an agent's statement concerning the law 

and if his statement is incorrect or deceptive, then you are taking a risk. 

DON'T take that risk!! Always ask to be shown the statute and regulation!!! 

That ruling was given in Federal Crop Insurance Corp. v Menill, 332 US 380, 

384 (1 947) and has never been overturned: 

"Whatever the form in which the Government functions, anyone entering into an 

arrangement with the Government takes the risk of having accurately ascertained 

that he who purports to act for the Government stays within the bounds of his 

authority. The scope of this authority may be explicitly defined by Congress or be 

limited by delegated legislation, properly exercised through the rule-making 

power. And this is so even though, as here, the agent himself may have been 

unaware of the limitations upon his authority. See, e.g., Utah Power & Light Co. v. 



United States, 243 US.  389, 409 , 391; United States v. Stewart, 31 1 U S .  60, 70 , 
108, and see, generally, In re Floyd Acceptances, 7 Wall. 666." 

The prohibitions against a direct tax are in Article 1, see. 2, 

"Representatives and direct taxes shall be apportioned among the several 

States which may be included in this union, according to their respective 

Numbers ... " and also in Article 1, sec. 9, "No Capitation, or other direct, 

Tax shall be laid. unless in proportion to the Census or Enumeration herein 

before directed to be taken." These 2 prohibitions were never repealed and 

remain in force in the main body of the Constitution. The income tax is a 

direct tax on an individual and must be levied under the rule of 

apportionment, according to the Supreme Court. However, there actually 

was levied an excise tax on corporations, in 1909 and later, which was 

measured by the size of their incomes and limited by their profits. That tax 

cannot be levied on an individual. 

"Direct Taxes bear upon persons, upon possession and the enjoyment of 

rights; Indirect Taxes are levied upon the happening of an event." 

Knowlton v. Moore, 178 US 4l,47 (1 900). 

A person's possessions include the money and assets in his possession, 

and thus would include his labor, as being his property and as ruled by the 

U.S. Supreme Court. The Court also ruled that a man's labor is inviolable 

and is a guaranteed right. 

"The common business and callings of life, the ordinary trades and pursuits, 

which are innocuous in themselves, and have been followed in all communities 

from time immemorial, must therefore be free in this country to all alike upon the 

same conditions. The right to pursue them, without let or hinderance, except that 

which is applied to all persons of the same age, sex, and condition, is a 

distinguishing privilege of citizens of the United States, and an essential element 

of that freedom which they claim as their birthright. It has been well said that 'the 

property which every man has in his own labor, as it is the original foundation of 

all other property, so it is the most sacred and inviolable. The patrimony of the 



poor man lies in the strength and dexterity of his own hands, and to hinder his 

employing this strength and dexterity in what manner he thinks proper, without 

injury to his neighbor, is a plain violation of this most sacred property. It is a 

manifest encroachment upon the just liberty both of the workman and of those 

who might be disposed to employ him." Butcher's Union Co. v. Cresent City Co., 

1 11 US 746 (1 884). 

"That the right to conduct a lawful business, and thereby acquire pecuniary 

profits, is property, is indisputable." TRUAX v. CORRIGAN, 257 U.S. 312, 348 

(1 921). 

"A state may not impose a charge for the enjoyment of a right granted by the 

Federal Constitution." MURDOCK v. COMMONWEALTH OF PENNSYLVANIA, 319 

US 105, at 113; 63 S Ct at 875; 87 L Ed at 7298 (1 943). 

Just what is an excise tax? "A tax laid upon the happening of an event, as 

distinguished from its tangible fruit, is an Indirect Tax which congress 

undoubtedly may impose." [Tyler et. a/., Administrators v. United States, 

281 US 497, 502 (1930)l. 

It must be further said at this point that if the tax were being imposed as 

an excise tax on a natural person, why is the tax imposed not listed in 

subtitle E (Alcohol, tobacco, and certain excise taxes)? 

There are more statements by the rulings of the Supreme Court but before 

we get into those, let me state the following ... Excise taxes used to be 

commonly referred to as luxury taxes. The basis for that was that an excise 

tax was levied on an item of consumption or a privilege, which could be 

avoided by the buyer or subscriber. Very few people refer to excise taxes 

as luxury taxes anymore because the establishment would not want this 

concept to take root in the public mind. There are an awful lot of citizens 

who would disagree with the notion that the telephone or gasoline are not 

necessities of life and can be avoided, thereby rendering them as luxuries. 



We will now look into the 1$h Amendment. You most likely will be 

surprised at what you will discover. 

The Second Consideration - The 16'~ ~mendment 

The IRS claims that the 16fi Amendment to the Constitution authorizes 

an income tax without apportionment. Well, that is only partially true. The 

Amendment only applies to corporate profits, not to an unincorporated 

individual. 

After the 1 6 ~ ~  Amendment was passed in 1913, there were many cases 

that came before the US Supreme Court and various issues were decided 

concerning its legitimacy. See Note 1. The big question was whether the 

Amendment had overturned the limitations against a direct tax without 

apportionment, since the limitations on direct taxes remain in the 

Constitution. There was the Pollock case that had set precedent before the 

l$h Amendment was passed. Pollock came before the court in 1895 and 

argued what an indirect and direct tax were. It overturned the 1894 income 

tax act because of lack of apportionment. So you can see that the 

apportionment provision is very important. 

"Nothing can be clearer than that what the constitution intended to guard against 

was the exercise by the general government of the power of directly taxing 

persons and property within any state through a majority made up from the other 

states." Pollock vs. Farmers' Loan and Trust Co., 157 US 429,582 (1895). 

"Thus, in the matter of taxation, the constitution recognizes the two great classes 

of direct and indirect taxes, and lays down two rules by which their imposition 

must be governed, namely, the rule of apportionment as to direct taxes, and the 

rule of uniformity as to duties, imposts, and excises." Pollock, 157 US 429, 556 

(1 895). 



"From the foregoing it is apparent (1) that the distinction between direct and 

indirect taxation was well understood by the framers of the constitution and those 

who adopted it; (2) that, under the state system of taxation, all taxes on real estate 

or personal property or the rents or income thereof were regarded as direct taxes; 

(3) that the rules of apportionment and of uniformity were adopted in view of that 

distinction and those systems ..." Pollock, 157 US 429,573. 

"The income tax law under consideration is marked by discriminating features 

which affect the whole law. It discriminates between those who receive an income 

of $4,000 and those who do not It thus vitiates, in my judgment, by this arbitrary 

discrimination, the whole legislation." Pollock, 157 US 429,595. 

In f909, a corporate excise tax was passed and was ruled as meeting the 

requirement of uniformity for excise faxes. The court said that the 

apportionment requirement was not needed because it was an excise tax 

on the privilege of incorporating, and the size of the excise fax was 

measured by the size of the corporate profit. Therefore, it was ruled that it 

was not a tax on the income of the corporation and was, in actuality, an 

indirect or excise tax. Note here that it was a privilege to incorporate and 

that privilege carried some advantages with it. Therefore the excise tax 

could be avoided by not incorporating. That allowed it to fall into the 

category Of excise or LUXURY tax. Also note that the tax was only allowed 

on corporations and not on individuals. Corporate officers were obtigated 

to ensure that the corporation paid the tax but the tax was not imposed on 

the individual officers. 

STRATTON'S INDEPENDENCE, LTD. v. HOWBERT, 231 U.S. 399,417 (1913): 

"Evidently Congress adopted the income as the measure of the tax to be imposed 

with respect to the doing of business in corporate form because it desired that the 

excise should be imposed, approximately at least, with regard to the amount of 

benefit presumably derived by such corporations from the current operations of 

the government. In Flint v. Stone Tracy Co. 220 U.S. 107,165 ,55 S. L. ed. 107,419, 



31 Sup. C t  Rep. 342, Ann. Cas. 1912 6. 1312, it was held that Congress, in 

exercising the right to tax a legitimate subject of taxation as a franchise or 

privilege, was not debarred by the Constitution from measuring the taxation by 

the total income, although derived in part from property which, considered by 

itself, was not taxable." 

In FLINT v. STONE TRACY CO., 220 U.S. 107, 165 (191 I), this is also stated: 

"It is therefore well settled by the decisions of this court that when the sovereign 

authority has exercised the right to tax a legitimate subject of taxation as an 

exercise of a franchise or privilege, it is no objection that the measure of taxation 

is found in the income produced in part from property which of itself considered 

is nontaxable. Applying that doctrine to this case, the measure of taxation being 

the income of the corporation from all sources, as that is but the measure of a 

privilege tax within the lawful authority of Congress to impose, it is no valid 

objection that this measure includes, in pafi at least, proper& which, as such, 

could not be directlv taxed. See, in this connection, Maine v. Grand Trunk R. Co. 

142 U.S. 217, 35 L. ed. 994, 3 Inters. Com. Rep. 807, 12 Sup. Ct. Rep. 121, 163, as 

interpreted in Galveston, H. & S. A. R. Co. v. Texas, 210 US. 217, 226, 52 S. L. ed. 

1031,1037,28 Sup. Ct. Rep. 638." 

So now it can be seen that Property (a person's labor or wages), 

considered by itself, is not taxable. 

The Sixteenth Amendment states, "The Congress shall have power to 

lay and collect taxes on incomes, from whatever source derived, without 

apportionment among the several States, and without regard to any census 

or enumeration. " If you are not aware of the definition of the word "income" 

given by the US Supreme Court, it will appear as though the le 
Amendment cancelled out the two taxing clauses in the main body of the 

Constitution. 

In Brushaber, the Court stated the several contentions being made in 

the case and ruled: 



"... the contentions under it (the l6& Amendment), if acceded to, would cause one 

provision of the Constitution to destroy another; that is, they would result in 

bringing the provisions of the Amendment exempting a direct tax from 

apportionment into irreconcilable conflict with the general requirement that all 

direct taxes be apportioned. . . . This result, instead of simplifying the situation and 

making clear the limitations on the taxing power ... would create radical and 

destructive changes in our constitutional system and multiply confusion." 

The High Court was faced with coming up with a resolution between the 

apparent conflict between the two taxing clauses in the main body of the 

Constitution and the 16h Amendment. It didnY have the power to overturn 

those two taxing clauses but it did have the power to overturn the lk 
Amendment as being unconstitutional. It chose to limit the authority of the 

16h Amendment by placing limitations on the word "income" in the 16m 

Amendment. You will see in the following cases where the Court made this 

limitation as being an indirect tax (excise tax) placed on an activity or 

privilege of incorporation and consequent activities as a corporation, the 

size of such excise tax being measured by the size of the corporate profit. 

The word "income" was ruled as having no other meaning than as being an 

indirect (excise) tax, the same as was levied by the 1909 corporate tax act. 

A number of omer cases came up after the 16h Amendment was 

allegedly passed in 1913, and they all remained consistent and only had to 

reconcile minor differences, such as mining as opposed to manufacturing. 

This is where the crux of the matter lies for us and the income tax. All these 

courts clearly ruled, especially MERCHANT'S LOAN & TRUST CO. v 

SMIETANKA, 255 US 509 (1921), that the word "income" had a specific 

legal meaning in the 1 6 ~  Amendment. They further pointed to STRA TTON'S 

INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913) as the ruling that 

defined the word "income" in the l$h Amendment. 

Here is what STRA TTON 'S says: 



"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 

difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1 W3), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. It was enacted in view of the 

decision of this court in Pollock v. Farmers' Loan & T. Co. 157 U.S. 429 , 39 L. ed. 

759,15 Sup. St. Rep. 673,158 U.S. 601 ,39 L. ed. 1108,15 Sup. C t  Rep. 912, which 

held the income tax provisions of a previous law (act of August 27, 1894, 28 Stat. 

at L. chap. 349, pp. 509, 553, 27 etc. U. S. Comp. Stat. 1901, p. 2260) to be 

unconstitutional because amounting in effect to a direct tax upon property within 

the meaning of the Constitution, and because not apportioned in the manner 

required by that instrument." 

The important key is "upon the conduct of business in a corporate 

capacity". So the court is saying that 

1) income taxes are direct taxes because they tax the income of the 

individual, 

2) corporate income taxes are not taxes on the corporation's income 

but an excise tax measured by the size of the corporation's income, 

and 

3) any true federal income tax would be unconstitutional, if not 

apportioned. 



The only way they could levy a tax on corporations would be to levy an 

excise and not an income tax. Well ... Can they levy an excise tax, 

measured by the size of your earnings, on your salary? Do you have the 

same choice, that is required to levy an excise tax, that a corporation has, 

that is, to work or not to work? No. You have to work to feed yourself and 

your family, etc. and, in no way, is the right to work a privilege. Remember 

that government officials and their official literature state that the income 

tax is voluntary. Further, the head of the ATF officially testified, under oath 

before Congress in 1954, that the income tax was 100% voluntary. He was 

never charged with perjury nor did any member of Congress challenge his 

statement under oath. 

Next, we'll deal more in these court cases and the I@ Amendment. 

THE THIRD CONSIDERATION 

THE INCOME TAX and THE 1 6 ~ ~  AMENDMENT 

Next, we get into some Supreme Court rulings and a discussion of direct 

vs. indirect taxes. These rulings are a part of our "common law". 

POLLOCK v FARMERS' LOAN & TRUST CO., 157 US 429 (1895) made the 

following rulings: 

Quoting the Constitution - "No capitation, or other direct, tax shall be laid, 

unless in proportion to the census ...." We discussed this previously. 

"If", ruled Chief Justice Marshall, "both the law and the constitution apply 

to a particular case, so that the court must either decide that case 

conformably to the law, disregarding the constitution, or conformably to 

the constitution, disregarding the law, the court must determine which of 

these conflicting rules governs the case." And the chief justice added that 

the doctrine "that courts must close their eyes on the constitution, and see 



only the law, would subvert the very foundation of all written 

constitutions." Thus, the Constitution must govern the law. 

Speaking of the 1894 tax, POLLOCK stated, "...that such tax is a direct tax, and 

void because imposed without regard to the rule of apportionment; and that by 

reason thereof the whole law is invalidated." Second, "That the law is invalid, 

because imposing indirect taxes in violation of the constitutional requirement of 

uniformity, and therein also in violation of the implied limitation upon taxation that 

all tax laws must apply equally, impartially, and uniformly to all similarly situated." 

Comment: As the court ruled, there are two great classes of taxation 

authorized under the constitution, direct - under the rule of appottionment 

and indirect - under the rule of uniformity. The corporate income tax is an 

indirect (excise) tax while the individual income tax is a direct tax, which 

must be apportioned. The two differ in nature, character, and application. 

Since the 7894 tax and the present individual income tax are both done 

without apportionment, they are unconstitutional if they are direct taxes 

AND IF THEY ARE MANDATORY. The 7894 tax was ruled invalid, so how 

about our present day individual income tax. We will look at the Supreme 

Court's rulings on the 7&h Amendment and whether it had any effect on the 

Apportionment requirement. The IRS is obliged, therefore, to answer this 

question in specific detail and without evasive answers. 

Pollock further stated: "As to the states and their municipalities, this 

(contributions to expense of government) is reached largely through the 

imposition of direct taxes. As to the federal government, it is attained in part 

through excises and indirect taxes upon luxuries and consumption generally, to 

which direct taxation may be added to the extent the rule of apportionment 

allows." And "If, by calling a tax indirect when it is essentially direct, the rule of 

protection could be frittered away, one of the great landmarks defining the 

boundary between the nation and the states of which it is composed, would have 

disappeared, and with it one of the bulwarks of private rights and private 

property." 



Comment: This ruling maintains the distinction between types of state 

and federal taxation as being important and necessary. Also notice the 

description of excise (indirect) taxes as taxes on "luxuries and 

consumption." I mentioned previously that these indirect taxes fall on the 

sales of luxuries and consumer goods, which can be avoided. Also the 

ability to avoid these indirect taxes by not purchasing taxed products or by 

not seeking a corporate privilege, is necessary to the conditions required 

by Pollack. Also privileges, such as incorporation, are taxable because 

they are avoidable and are therefore voluntary. Where have we heard that 

word "voluntary" before? The IRS gives notice to you each time that it 

refers to "voluntary compliance". 

FLINT v STONE TRACY, 220 US 107 (1911): 

This case defines excise taxes, in case you wonder if the government can 

impose an excise tax on your salary or wages. "Excises are 'taxes laid 

upon the manufacture, sale, or consumption of commodities within the 

country, upon licenses to pursue certain occupations, and upon corporate 

privilenes.' Cooley, Const. Lim. 7th ed. 680." 

In U S v. WHITRIDGE, 231 U.S. 144, 147 (1913), the Court ruled: 

"As repeatedly pointed out by this court, the corporation tax law of 1909enacted, 

as it was, after Congress had proposed to the legislatures of the several states the 

adoption of the 16th Amendment to the Constitution, but before the ratification of 

that Amendment-imposed an excise or privilege tax, and not in any sense a tax 

upon property or upon income merely as income. 

MERCHANTS'LOAN & TRUST CO. v SMIETANKA, 255 US 509,519 (1921): 

Now let's zip fonvard to Smietanka in 1921, 8 years after the l#h 

Amendment was passed. It's ruling is only 5 pages and is very clear. 

"The Corporation Excise Tax Act of August 5, 1909, was not an income tax law, 

but a definition of the word 'income' was so necessary in its administration ..." 



"It is obvious that these decisions in principle rule the case at bar if the word 

'income' has the same meaning in the lncome Tax Act of 1913 that it had in the 

Corporation Excise Tax Act of 1909, and that it has the same scope of meaning 

was in effect decided in Southern Pacific v Lo we..., where it was assumed for the 

purpose of decision that there was no difference in its meaning as used in the act 

of 1909 and in the lncome Tax Act of 1913. There can be no doubt that the word 

must be given the same meaning and content in the lncome Tax Acts of 1916 and 

1917 that it had in the act of 191 3. When we add to this, Eisner v Macomber ... the 

definition of 'income' which was applied was adopted from Stratton's 

Independence v Howbert, supra, arising under the Corporation Excise Tax Act of 

1909 ... there would seem to be no room to doubt that the word must be given the 

same meaning in all the lncome Tax Acts of Congress that was given to it in the 

Corporation Excise Tax Act, and that what that meaning is has now become 

definitely settled by decisions of this Court." 

Comment: So the word "income" has the same meaning after the l&h 

Amendment was passed as it did prior to passage in 1913. Since that time, 

has there ever been an overturning of this decision which was definitely 

settled by that Supreme Court decision in 1921? If the IRS cannot show 

that the decision of the Court was overturned, then its claim fails. 

AN these rulings were made to establish to the meaning of the word 

'income' in the 1$h Amendment. We're not yet done. We have to look to 

Stratton's. We have, however, learned that it has the same meaning as 

applied to an EXCISE tax and it somehow has to do with corporations. 

STRATTON'S INDEPENDENCE, LTD. v HOWBERT, 231 US 399 (1913): 

Stratton's is very important in that it puts a firmer definition on the word 

income. 

"As has been repeatedly remarked, the corporation tax act of 1909 was not 

intended to be and is not, in any proper sense, an income tax law. This court had 

decided in the Pollock Case that the income tax law of 1894 amounted in effect to 

a direct tax upon property, and was invalid because not apportioned according to 

populations, as prescribed by the Constitution. The act of 1909 avoided this 



difficulty by imposing not an income tax, but an excise tax upon the conduct of 

business in a corporate capacity, measuring, however, the amount of tax by the 

income of the corporation, with certain qualifications prescribed by the act itself." 

"Moreover, the section imposes ' a special excise tax with respect to the carrying 

on or doing business by such corporation,' etc ..." 
"Corporations engaged in such business share in the benefits of the federal 

government, and ought as reasonably to contribute to the support of that 

government as corporations that conduct other kinds of profitable business." 

"... the annual gains of such corporations are certainly to be taken as income for 

the purpose of measuring the amount of the tax." 

Comment: So you see, the word 'income' only applied to corporations, 

acting in a corporate capacity, which freely entered into a contract with the 

federal government to incorporate and were free to not incorporate or to 

rescind their incorporation. It was an excise tax and was indirect and was 

imposed on a privilege or luxury. 

Does the government claim that the 16* Amendment with its word 

'income' imposes the same conditions on your wages and salaries? Yes 

and no. It has never claimed to be imposing an excise tax on your earnings, 

measured by the size of your wages. Excise taxes cannot be imposed on 

an individual or his property. They do claim, however that they are 

imposing a voluntary tax on your earnings. That voluntary tax cannot fall 

under indirect or excise tax definitions. It, therefore, must be imposed as a 

direct tax, without the apportionment provision, which would make it 

unconstitutional or outside of the limitations provided, except in the case 

of an American citizen working overseas or a foreigner working in the US 

.. . OR ... a US citizen who voluntarily pays the tax. Your withholding does 

not fall under either class of federal taxation under the constitution but is 

legal only if you volunteer. 

The Apportionment provision of the Constitution has never been 

repealed and still stanch in the main body of the Constitution. When 



Prohibition was repealed, the Congress actually passed a measure 

repealing it, and they did not do anything similar to repeal in regard to 

Apportionment. 

Understanding that the income tax is voluntary, is crucial to the 

understanding as to why it is constitutional, that is, not authorized by the 

constitution but simply pennitted if it is voluntarily undertaken between 

government and citizen. 

Fourth Consideration - SUPREME COURT CASES 

Previously, we focused on 3 court rulings; Pollock, Stratton's 

Independence, and Smietanka. Those 3 rulings, alone, destroy the federal 

government's claim that the 1 6 ~  Amendment authorized an income tax on 

individuals and unincorporated businesses. Now, some of you may object 

on the grounds that perhaps we're not telling the whole story or perhaps 

we have been reading these cases wrongly. Now it is time to lock that 

argument up. Let's look at numerous other US Supreme Court cases. 

EVANS v GORE, 253 US 245 (1920): 

"If the tax in respect of his compensation be prohibited, it can find no justification 

in the taxation of other income as to which there is no prohibition; for, of course, 

doing what the Constitution permits gives no license to do what it prohibits." 

"Does the Sixteenth Amendment authorize and support this tax and the attendant 

diminution; that is to say, does it bring within the taxing powers subjects 

theretofore excepted? The court below answered in the negative; and counsel for 

the government say: 'It is not, in view of recent decisions, contended that this 

amendment rendered anything taxable as income that was not so taxable before'." 

Comment: Even the government is not claiming, in view of those recent 

decisions, that it can levy a direct tax without apportionment. Remember 

that this was 7 years after the I@ Amendment was passed. 



FLORA v US, 362 US 145 (1960): 

"Our system of taxation is based upon voluntary assessment payment, not 

upon distraint" 

Comment: Definition of distraint in the legal dictionary, "to seize a person's 

goods as security for an obligation. " 

STAN TON v BALTIC MINING CO., 240 US 103 (191 6): 

"Not being within the authority of the 16* Amendment, the tax is therefore, within 

the ruling of Pollack ... a direct tax and void for want of compliance with the 

regulation of apportionment" 

"...it manifestly disregards the fact that by the previous ruling it was settled that 

the provisions of the 16 '~  Amendment conferred no new power of taxation.." 

"...it was settled in Stratton's Independence ... that such tax is not a tax upon 

prope rty... but a true excise levied on the result of the business.." 

Comment: The first quote here deals with the fact that the 1Bh Amendment 

authorizes an excise tax on corporations and that the Apportionment 

provision was still active after the passage of the 166 Amendment. In other 

words, if the tax had been an excise tax covered under the 16'~ 

Amendment, it could be considered Constitutional for that reason. 

BRUSHABER v UNION PACIFIC R. CO., 240 US 1 (1916): 

"...the confusion is not inherent, but rather arises from the conclusion that the 

16" Amendment provides for a hitherto unknown power of taxation; that is, a 

power to levy an income tax which, although direct, should not be subject to the 

regulation of apportionment applicable to all other direct taxes. And the far- 

reaching effect of this erroneous assumption will be made clear by generalizing 

the many contentions advanced in argument to support it ..." 
"...the whole purpose of the Amendment was to relieve all income taxes when 

imposed from apportionment from a consideration of the source ..." 
"...on the contrary shows that it was drawn with the object of maintaining the 

limitations of the Constitution and harmonizing their operation." 



Comment: The first quote states that it is emneods to believe that a 

power to levy an income tax, without Apportionment, was granted by the 

l$h Amendment. 

PECK v LOWE, 247 US 165 (1918): 

"As pointed out in recent decisions, it does not extend the taxing power to new or 

excepted subjects. .." 
Comment: Here the Court is not only saying that the I@ Amendment 

conferred no new powers of taxation, but also that the 1 6 ~  Amendment did 

not authorize that taxing powers be extended to any new persons. 

EISNER v MACOMBER, 252 US 189 (1920): 

"The 16fh Amendment must be construed in connection with the taxing clauses of 

the original Constitution and the effect attributed to them before the amendment 

was adopted." 

"As repeatedly held, this did not extend the taxing power to new subjec ts..." 

"...it becomes essential to distinguish between what is and is not 'income', as the 

term is there used.." 

"...we find little to add to the succinct definition adopted in two cases arising 

under the Corporation Tax Act of 1909 ...( Stratton's and Doyle)" 

Doyle v. Mitchell Bros., 247 U.S. 179, 183 (1918): 

"An examination of these and other provisions of the Act (The 16th Amendment) 

make it plain that the legislative purpose was not to tax property as such, or the 

mere conversion of property, but to tax the conduct of the business of 

corporations organized for profit upon the gainful returns from their business 

operations." 

Comment: The "conversion of property" mentioned, applied to 

work/property converted to remuneration/compensation. 

Smietanka as in the consideration of my Report states: 



"There would seem to be no room to doubt that the word 'income' must be given 

the same meaning in all of the lncome Tax Acts of Congress that was given to it in 

the Corporation Excise Tax Act, and what that meaning is has now become 

definitely settled by decisions of this Court." 

Bowers v. Kerbaugh-Empire, 271 U.S. 170 (1926): 

"lncome has been taken to mean the same thing as used in the Corporation 

Excise Tax Act of 1909, in the 16th Amendment, and in the various revenue acts 

subsequently passed." 

Helvering v. Edison Brothers' Stores 8 Cir. 133 F2d 575 (1943): 

"The Treasury cannot by interpretive regulation make income of that which is not 

income within the meaning of the revenue acts of Congress, nor can Congress, 

without apportionment, tax that which is not income within the meaning of the 

16th Amendment." 

Southern Pacific Co. v. Lowe, 247 US. 330 (1918): 

"We must reject in this case, as we have rejected in cases arising under the 

Corporation Excise Tax Act of 1909, the broad contention submitted on behalf of 

the government that all receipts, everything that comes in, are income within the 

proper definition of the term 'gross income'. Certainly the term 'income' has no 

broader meaning in the lncome Tax Act of 1913 than in that of 1909, and for the 

present purpose we assume there is no difference in its meaning as used in the 

two acts." 

Comment: If the word "income" in the 1@ Amendment has a strictly 

limited meaning, stated in Stratton's Independence, then the I@ 

Amendment cannot be properly understood unless that definition, with it's 

limitations, is taken into account. 

Now 1 wish to explain one set of claims that the IRS makes. They say that 

section 61 or section 63 of the Internal Revenue Code provides the 

definition of "income" that applies equally to individuals and corporations. 

Could it ever be possib/e that the same definition would apply to a 



corporation excise tax and equally so to a direct tax on an individual's 

wages? Since the tax imposed on a corporation was mled to be an indirect 

tax and an excise tax imposed on a corporate activity, the question must be 

raised as to which of the two classes of taxation authorized by the 

Constitution is imposed on an individual? Is it an excise tax imposed on a 

privilege of incorporation? An individual does not partake in that privilege. 

And since the tax imposed on corporations' income, as a direct tax, was 

invalid due to lack of Apportionment and applies equally to the individual, 

fhe individual and his property also cannot be taxed directly due to lack of 

Apportionment. 

Further, the Supreme Court affirmed the previous cases in 1976, in U.S. v. 

Ballad, 535 F2d 400: "Gross income and not 'gross receipts' is the 

foundation of income tax liability ..." Here the Court makes a distinction 

between the two and the distinction is based on the word "income" as 

previously decided by the Court. 

There is also the fact that the Supreme Court has mled that "income" is 

not defined in the Internal Revenue Code, as stated below: 

EISNER v MACOMBER, 252 US 189,206 (1920): 

"In order, therefore, that the clauses cited from article 1 of the Constitution may 

have proper force and effect, save only as modified by the amendment, and that 

the latter also may have proper effect, it becomes essential to distinguish between 

what is and what is not 'income,' as the term is there used, and to apply the 

distinction, as cases arise, according to truth and substance, without regard to 

form. Conwess cannot bv any definition it may adopt conclude the matter, since it 

cannot bv leuislation alter the Constitution, from which alone it derives its power 

to legislate, and within whose limitations alone that power can be lawfully 

exercised. " 

This can be explained by the "sources of income" rulings by the Court. # 

is not necessary to go into those arguments in depth. It is only necessary 



to understand that 'income' is a separate item from the sources of that 

income. A source of income can be wages, by which an employer derives 

an income. As an example, an employer may earn a profit from the leasing 

out of his employees or using his employees to earn an income. 

Ballard gives us two useful explanations: 

At 404, "The general term 'income' is not defined in the Internal Revenue 

Code." This is so because the only legal definition of "income" was given 

by the U.S. Supreme Court in previous rulings. 

At 404, Ballard further ruled that "... 'gross income' means the total sales, 

less the cost of goods sold, plus any income from investments and from 

incidental or outside operations or sources." (For illustrative purpose, 

suppose you worked for an employer and received wages for producing 

widgets, and shortly affer you began working them, there was a fire, 

destroying all the widgets that you had produced. Thereafter, the company 

went out of business, and it is obvious that there was no "gross income" 

under this Ballad ruling, because there were no sales.) 

The above Court rulings leave us with only the one alternative. The 

individual income tax, unless it is imposed from the rule of Apportionment, 

falls outside the authorized taxation powers granted by the Constitution, it 

being a direct tax on an individual's property. The only way it can possibly 

be legal is if it is voluntaq. 

Dwight E. Avis, Head of the Alcohol, Tobacco, and Firearms Bureau of 

lnternal Revenue testified under oath before Congress ( 2/3/53 - 2/13/53 ) 
"Let me point this out now. This is where the structure differs. Your income tax is 

a 100% voluntary tax and your liquor tax (A. T.F.) is a 100% enforced tax. Now the 

situation is as different as night and day. Consequently, your same rules simply 

will not apply. JJ 



These cases are all a person would need to be exempt from the income 

tax if he didn't volunteer. It can be shown that the statutes reflect the 

voluntary nature of the income tax. The mandatory nature of the statutes, 

which are listed in the Internal Revenue Code, are missing and have been 

missing since 1954. There is no statute that causes the average individual 

to be liable for the income tax and no regulation that implements any such 

alleged statute. 

A final court ruling is in order at this point. 

"(A) statute which either forbids or requires the doing of an act in terms so 

vague that men of common intelligence must necessarily guess at its meaning 

and differ as to its application, violates the first essential of due process of law." 

Connally v General Construction Co., 269 US 385,391 (1926). 

We are lee, inescapably, with these conclusions. The federal income tax 

is imposed as a 100% voluntary tax, except in regard to corporations, 

which are engaged in a taxable corporate activity. The individual is free to 

volunteer or not volunteer to pay the direct tax imposed without 

apportionment. The income tax is constitutional, but only because it is 

voluntary. The income tax on the individual, who lives and works in the 50 

states, is not authorized by the Constitution and falls into the category of 

permitted taxation, done freely and voluntarily. 

SUMMARY POINTS 

,The individual income tax is a direct tax subject to apportionment. 

,The corporate 'income' tax is an indirect tax, not subject to apportionment. 

,The 16'~ amendment only applies to 'income' as defined by the US Supreme 

Court, as pertaining only to corporations. 

b The word 'income' is not defined in the Internal Revenue Code. 

b The 1 6 ~  amendment did not authorize any new taxing powers. 

b The taxing powers of the federal government were the same after the passage 

of the 1 6 ~  amendment as were existent before the passage. 



b The 16'~ amendment kept the corporate excise tax in the category of indirect tax 

and did not affect the apportionment requirement of the Constitution. 

Note I - There is a large group that is claiming that the 16'~ Amendment was 

never properly ratified and that argument is hard to dispute, but is a moot point in 

light of the Supreme Court's rulings. A man named Bill Benson from South 

Holland, 111. went to every state in the union and got sworn affidavits on those who 

voted to ratill and those who didn% Remember, in those days communications 

were slow and poor, so it was easy in 1913 to make honest mistakes and just as 

easy to deceive the public. Kentucky was listed as ratifying and according to the 

state records there was a switch in the numbers, something like 9 to 16 and these 

numbers were switched and Kentucky became listed as ratifying. You can get 

Benson's book - "The Law That Never Was". 

There were many irregulariies such as the change of punctuation or slight 

changes in wording in some states in order to get their legislators to ratify. Any 

change in wording or punctuation would have nullified ratification. In any case, 

there is a large group of people who are challenging the ratification process. 

We can use this in our arguments but in court it would require that you 

produce all the necessary documents to prove your case. That's whv we don't relv 

on it. (Note: The federal government cannot admit to their "mistake" because they - 
have been fraudulently collecting the tax and fraudulently putting people in prison 

for many years. Fraud has no statute of limitations, and theretore people could 

demand their money back, going all the way back to the rd World War.) 

End of Report 

Research and conclusions have been done by Charles F. Conces and are 

based in part on research done by others who have studied these issues 

and case laws. Mr. Conces can be reached at (269) 964-7025 if any 

questions arise. Mr. Conces knows that this report is being widely 

circulated and asks that anyone who has knowledge of a contrary nature, 

contact Mr. Conces so that any necessary changes can be incorporated 

into this report. 




